
 

 

 

 
 
 
March 8, 2013 
 
Executive Subcommittee 
State Building Commission 
First Floor, State Capitol 
Nashville, TN 37243 
Submitted via email 

 Re:   University of Tennessee – Request for Proposals for Oil and Gas Lease 

Dear Members of the Executive Subcommittee: 

 We write regarding the proposed oil and gas lease on the Cumberland Forest, 
public land that is managed by the University of Tennessee’s Institute of Agriculture 
(“UTIA”).  At this juncture, the question remains whether the University’s proposed 
request for proposals (“RFP”) for an oil, gas and coal bed methane lease should be 
approved without an appraisal.  There is the additional question of whether the research 
initiative that is outlined in the four-page addendum to the proposed RFP provides any 
justification for such approval.  Although SELC agrees that research is needed on the 
environmental impacts of fracking, our review of the University’s documents leads us to 
conclude that the proposed research initiative is deeply flawed.  As a result, it cannot 
deliver the credible, disinterested research results that regulators and the public require, 
and it provides no justification for the proposed oil and gas lease.  Instead, the proposed 
package – a research initiative that is financially dependent upon the very drilling activities 
that are the subject of the research – poses a significant threat to the University’s integrity.  

The research initiative aside, the University’s proposed issuance of an RFP for an 
oil and gas lease without an appraisal remains problematic for two reasons.  First, there has 
been and remains one bidder for this lease, and the University’s documents cast doubt on 
whether the University has exercised the level of care required to protect the University’s 
best interests—let alone the best interests of the State—in the proposed transaction.  
Second, the best interests of the State cannot be identified unless the conservation value of 
the land is fully assessed, because the Cumberland Forest includes one of the few 
remaining intact, mature hardwood forested tracts in the Cumberland Mountains and a 
watershed that is recognized for its ecological significance.   

Accordingly, the State Building Commission should refuse to approve the lease of 
this valuable state resource for oil and gas drilling for four separate reasons.  First, the 
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lease cannot be justified as an “unbiased, science-based” research project because of the 
inherent conflicts of interest created by the lease terms.1  Second, the public and other 
stakeholders have not had the opportunity to understand these conflicts of interest due to 
UT’s lack of candor concerning both the magnitude of its financial stake in the oil and gas 
lease and the nature of the oil and gas industry’s involvement in the research initiative.  
Third, proceeding without an appraisal, especially where, as here, there is apparently only 
one bidder, calls into question whether Tennessee will receive a fair price for its valuable 
resources in this transaction.  Finally, the conservation value—and forestry research 
value—of this land to the University and to the people of Tennessee has not been 
adequately considered.   

1. History of the Oil and Gas Lease 

As detailed in the attached timeline,2 CNX Gas Company, LLC and its corporate 
precursors and affiliates have pursued an oil and gas lease with the University in the 
Cumberland Forest since 2001.3  The University has sought approval of such a lease from 
2002 to 2009.  In October 2002, this Subcommittee first considered the University’s 
request to approve an RFP to enter into an oil, gas and coal bed methane lease on 8,300 to 
8,600 acres of the forest.4  The University presented this request to dispose of mineral 
rights as a source of income for the University.5  The Treasurer and Secretary of State 
voiced environmental concerns, and the ESC directed its staff to draft policies and 
procedures for the Subcommittee’s review.6  

In 2006, the Executive Subcommittee again considered the University’s request for 
approval of disposal by lease.7  At the time, there was not an SBC policy or procedure in 
place with regard to leasing mineral rights.  Treasurer Sims asked if the RFP would be 
advertised, and if the request for waiver of appraisals was the reason the request was before 
the Subcommittee.8  Alvin Payne explained that the University “wished to issue the RFP 
and let the market tell them what the value was.”9  He also stated that the lease would be a 
good way to generate revenue for the Institute of Agriculture.  The Executive 
Subcommittee approved the request, contingent upon agreement by the Attorney General. 
                                                           
1 See Answer from UT Institute of Agriculture to Questions Posed by Drs. Henry Spratt and Joe Wilferth of 
the University of Tennessee Chattanooga (received February 27, 2013), available at 
https://ag.tennessee.edu/Pages/Oil-and-Gas-Q-and-A.aspx. 
2 For ease of reference, a PDF version of the timeline is attached as Exhibit A. Separately, we have provided 
a Word version of the timeline that contains links to scanned versions of the documents that SELC obtained 
from the University, including the email messages and notes that are referenced in this letter. 
3 Over the past twelve years, the corporate affiliates of CNX Gas have included New River Energy, LLC, 
Knox Energy, LLC, and CONSOL Energy, Inc.   
4 Minutes of Meeting of the State Building Commission’s Executive Subcommittee dated Oct. 21, 2002.  
5 Id.  
6 Id.  
7 Minutes of Meeting of the State Building Commission’s Executive Subcommittee dated March 20, 2006. 
8 Id.  
9 Id. 
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In 2009, the University issued the lease proposal package and received one bid – 
from CNX Gas Company and its wholly-owned subsidiary, Knox Energy.10  The 
University duly submitted a request for approval to award a lease for oil, gas, and other 
hydrocarbons including coal bed methane.  In the submission package, the University’s 
Robbi Stivers explained that the proposer offered not the flat 15% royalty rate specified in 
the RFP, but rather “a 15% average royalty based on a sliding scale.”  The royalty rate 
would range from 12.5% to 17.0% depending on the price of gas.  Stivers further 
commented, “The proposer believes that this royalty rate structure provides the University 
an opportunity to exceed the 15% royalty in conjunction with future increasing gas 
prices.”11,12   

On April 20, 2009, the Executive Subcommittee considered UT’s request for 
approval of the proposed lease.13  Commissioner Goetz stated that the Subcommittee had 
received concerns about the fracturing process and its effects on ground water.  Goetz 
explained that Governor Bredesen preferred to delay the request pending further study.  
The Subcommittee asked its staff to work out a “reasonable review process” with the 
Tennessee Department of Environment and Conservation (“TDEC”) and deferred the 
request for one month to allow the public to submit questions and comments.14  Four days 
later, the University withdrew its request for approval of the oil, gas and coal bed methane 
lease.  In its public statement, the University explained that the lease “was being pursued 
for the valuable research and educational opportunities it would offer, as well as a new 
source of revenue for the center.”15 

From 2002 through 2009, the University was candid about the fact that it sought the 
lease primarily to obtain (1) a source of revenue to support its educational, research, and 
other programs, and (2) the road infrastructure that UTIA needs to manage the Cumberland 
Forest.16  The University was generally silent about the lease in 2010 and 2011.  In 2012, 
UTIA announced that it intended to issue not an RFP for an oil and gas lease, but rather an 
RFP “to secure an industry partner for a research project to determine the environmental 
impact of the drilling process for oil and natural gas.”17  UTIA’s announcement was 
preceded by a thorough public relations campaign that involved discussions with the 

                                                           
10 Memorandum from Robbi Stivers to Jurgen Bailey dated March 20, 2009.  
11 Id.  
12 Stivers had previously promised the prospective proposers that the University would delete a portion of the 
lease that provided for free gas for the lessor.  See Email from Robbi Stivers to David Miller and others dated 
March 3, 2009.  This was not mentioned in the submission package; and it is unclear whether the parties to 
the proposed lease had agreed that the final oil and gas lease would exclude that provision.  
13 Minutes of Meeting of the State Building Commission’s Executive Subcommittee dated April 20, 2009.  
14 Id.  
15 Email from Hank Dye to Gary Rogers and others dated April 24, 2009.  
16 See, e.g., Fact Sheet re Proposed Oil & Gas Lease Agreement dated April 20, 2009 (listing additional 
revenue and road infrastructure as the top two reasons for leasing the Cumberland Forest).  
17 UTIA Media Advisory dated Dec. 3, 2012.  
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Governor’s office,18 TDEC,19 local government officials,20 and members of the State 
Building Commission.21  UTIA’s outreach efforts were augmented by those of a political 
consultant, Bryan Kaegi, who represents the parent company of CNX Gas, CONSOL 
Energy.22   

  
2. The proposed lease cannot be justified as a scientific study because of the 

inherent conflicts of interest and bias created by the terms of the lease. 
 

Research institutions such as the University must be concerned about financial 
conflicts of interest because they “strike to the heart of the integrity of the institution and to 
the public’s confidence in that integrity.”23  Conflicts of interest occur when financial 
considerations might compromise, or give the appearance of compromising, the 
professional judgment of the researchers, and it may affect the collection, analysis, and 
interpretation of data, as well the choice of protocol and statistical methods.  Conflicts of 
interest also occur whenever the institution has an external relationship with a company 
that itself has a financial interest in a faculty research project.24  Conflicts of interest can 
often be managed with full and candid disclosure of the conflict and other checks on the 
research process to insure integrity.  However, the financial incentives here, coupled with 
the University’s failure to be truthful with the public about this relationship, make an 
academically rigorous and unbiased study impossible.  Indeed, the University’s reputation 

                                                           
18 It is not clear to what extent the University’s contact with the Governor’s office was initiated by the 
University or the Governor’s office. See, e.g., Handwritten Notes Dated Oct. 22, 2012 (stating “Calls from 
the Governor’s office – ‘Let’s go’” and “(MARK CATE) – Haslam will not stop us!!”) (emphasis in 
original).  
19 It appears that TDEC became an active proponent on the University’s behalf.  According to an email 
between Larry Arrington (Chancellor of the Institute of Agriculture) and Bryan Kaegi (a political consultant 
representing CONSOL Energy), UTIA’s strategy was to have TDEC help push for approvals – and TDEC 
agreed to this role.  See Email from Larry Arrington to Bryan Kaegi dated March 8, 2012.  In addition, 
Commissioner Martineau arranged a meeting including Mark Cate, TDEC staff, and the University’s team in 
order to get the “state team” on the same page.  See Email from Bob Martineau to Mark Cate dated Dec. 7, 
2013.  
20 See, e.g., Email from Kevin Hoyt to Martin Schubert dated Nov. 30, 2013 (outlining talking points for calls 
with county officials, and explaining that the point that the “project will require an RFP from a yet to be 
named industry partner sometime in the future” is “optional if they ask”).  
21  See, e.g., Email from Larry Arrington to Kevin Hoyt, Richard Evans, William Brown, and Lorna Norwood 
dated Oct. 29, 2012 (stating that Robbi Stivers had received positive feedback from the Secretary of State and 
Comptroller). 
22 Kaegi also provided a list of “Research Options for UT” on behalf of CONSOL. See Email from Bryan 
Kaegi to Larry Arrington dated Sept. 6, 2012.  
23 Association of American Universities Task Force on Research Accountability, Report on Individual and 
Institutional Financial Conflict of Interest (Oct. 2001) at i, available at 
http://www.aau.edu/WorkArea/showcontent.aspx?id=6358.  The report identifies several key values that 
universities need to protect from such conflicts, including their commitment to educating students, to 
academic freedom, to advancing knowledge of the natural world, and to protecting both the appearance and 
the actual integrity and objectivity of research, instruction, and public service. Id.  
24 Id. 
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for excellence in research and its position as our state institution make this proposed 
lease/study particularly inappropriate.  

 
The projected financial gain to the University from this lease is enormous, and the 

ongoing financial incentives to find no environmental problems with hydraulic fracturing 
are hard to overstate.  This proposed lease would provide millions annually to the 
University.  The five-year lease (with three additional five-year terms) provides for a 
$300,000 signing bonus and an annual lease payment of $301,000.  It also provides for a 
15% royalty on gross proceeds of production (free of all costs); in 2009, the University 
estimated that its annual revenue from the lease would be $3 million to $5 million.25  In 
addition, the lease provides that the University may use any gas produced free of charge by 
laying a pipe to the producing well.26  In 2012 alone, UT’s gas bills totaled over $6.2 
million, and over the last five years the University’s payments for natural gas totaled 
almost $22 million.27  Thus, the University has a multimillion dollar incentive to find no 
environmental problems with the drilling, so that drilling can continue and the University 
can continue to receive millions of dollars a year under this lease. 

 
At least three universities have recently had studies of hydraulic fracturing 

discredited with much lesser conflicts of interest.  In 2012, a study by the University of 
Texas, Austin, with the participation of The Environmental Defense Fund, found no 
groundwater contamination from hydraulic fracturing.  That study, while initially praised, 
was ultimately discredited in December, 2012 by an outside review panel for, among other 
things, a failure to disclose that the principal investigator was a paid board member of a 
firm engaged in hydraulic fracturing.28  The panel also criticized the relationship between 
the University of Texas and the oil and gas industry.  The University of Texas withdrew 
the study, and the principal investigator was fired.29   

 
In April, 2012,  SUNY-Buffalo announced it was opening a research institute to 

study hydraulic fracturing and provide “objective fact based information;” only months 
later it was shut down amid scandal as its first report, claiming that hydraulic fracturing 
had gotten safer, was deemed to be industry propaganda.  In that case, strong industry ties 
to the institute were criticized, although it was never clear where the funding for the study 

                                                           
25 Handwritten Notes dated April 8, 2009. 
26 University of Tennessee Request for Proposals, Transaction No. 06-02-008, Attachment A, ¶ 8 (“Free Gas 
for Lessor”). 
27 Email from Kevin Hoyt to Larry Arrington, William Brown, and Richard Evans dated Oct. 18, 2012. 
28 The review panel pointed out that “in studies of controversial topics, such as the impact on public health 
and the environment potentially stemming from shale gas hydraulic fracturing, credibility hinges upon full 
disclosure of any potential conflicts of interest by all participants and upon rigorous, independent review of 
findings.” Puck Lo, Frackademia: How the Fracking Industry Tries to Bully of Buy Scientists, CORPWATCH 
BLOG, Jan. 18, 2013, available at http://www.corpwatch.org.  
29 Id.  
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came from.30  Similarly, a 2009 report by Penn State University, prepared with a $100,000 
grant from an industry group (the Marcellus Shale Coalition), was criticized and 
discredited because it did not identify the sponsor in the first release of the report, although 
it did so thereafter.31 

 
UT’s proposed lease arrangement creates much greater hurdles to an academically 

rigorous and unbiased study of hydraulic fracturing that did these studies.  The studies 
described above were simply funded by industry or had close ties to industry.  UT’s 
proposed lease arrangement would create a research initiative on hydraulic fracturing 
that would be directly, financially dependent on the very activities under study.  In other 
words, the University’s proposed study will not only be funded by the industry, but there 
will be a stream of millions of dollars of income that will continue, year after year, if the 
University’s study finds no problems with hydraulic fracturing.  No amount of disclosure 
or other safeguards can eliminate the bias inherent in the proposed lease agreement. 

 
3. The public has been unable to detect these conflicts of interest due to UT’s 

lack of candor concerning (a) the magnitude of its financial stake in the oil 
and gas lease and (b) the nature of the oil and gas companies’ involvement 
in the research initiative. 

 
As discussed above, the University’s stake in the proposed oil and gas lease could 

amount to several million dollars in the first five-year lease period alone.  Yet in recent 
public statements, UTIA has downplayed the importance of the revenue that it would 
receive from the proposed oil and gas lease.  Instead, UTIA justifies “securing an industry 
partner” (i.e., leasing the Cumberland Forest for oil and gas production) solely on the 
ground that they “have to secure an industry partner in order to conduct the proposed gas 
and oil well research.” 32  The Institute also claims it does not know how much revenue the 
lease might generate.33  UTIA prepared talking points on the issue stating: 

                                                           
30 The president of the university, after several months of controversy and student protest, wrote to his faculty 
and staff that he was closing the institute: “It is imperative that our faculty members adhere to rigorous 
standards of academic integrity, intellectual honesty, transparency, and the highest ethical conduct in their 
work.” Id.  
31 William Easterling, the Dean of the College of Earth and Mineral Science at Penn State said, “We would 
agree that whether or not this study came out with a Penn State seal on it or not, it is not appropriate to call it 
a Penn State study.” Jim Efstathiou Jr., Frackers Fund University Research That Proves Their Case, 
BLOOMBERG BUSINESSWEEK, July 23, 2012, available at http://www.businessweek.com/news/2012-07-
23/frackers-fund-university-research-that-proves-their-case. 
32 Answer from UT Institute of Agriculture to Question Posed by Rebecca S. of Joelton, TN (received 
February 5, 2013), available at https://ag.tennessee.edu/Pages/Oil-and-Gas-Q-and-A.aspx. 
33 Answer from UT Institute of Agriculture to Question Posed by Matt L., Knoxville Independent Media 
(received February 5, 2013), available at https://ag.tennessee.edu/Pages/Oil-and-Gas-Q-and-A.aspx. 
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• Yes, there may be revenue generated, but any revenues will go back into 
this research and to support other research initiatives at our Forestry 
Resources AgResearch and Education Center. 

• We can’t say how much money could be made. There are a number of 
variables out there including commodity prices for natural gas, which 
are quite low at this time. Those numbers are still being worked out in 
the RFP.34  

In fact, UTIA’s leaders have tracked natural gas prices and have calculated the potential 
value to the University of the free gas that the proposed oil and gas lease would allow the 
lessor to take.35  They have long been cognizant of the significant revenues at stake.  In 
2009, for example, Robbi Stivers asked, “Are there other reasons, other than for revenue, 
for the University to extract finite oil and gas resources? I could hear someone ask this 
kind of question. The answer may simply be that revenue is the only reason to do it.”36  
Similarly, when the research initiative was announced in December 2012, one of UTIA’s 
original proponents of oil and gas drilling in the Cumberland Forest wrote to his colleague, 
“My congratulations to the person who came up with the creative idea for a fracking 
research project as a means of gaining approval to lease petroleum reserves under the 
Cumberland Forest.  I hope the leases yield much money for the Experiment Station.”37 

 
UTIA’s statements relating to the oil and gas companies’ involvement in the 

research initiative have also been less than forthcoming.  For example, in response to a 
reporter’s inquiry regarding potential conflict of interest issues, Kevin Hoyt stated, “We 
have not yet completed the Request for Proposal (RFP) for the project. However, scientific 
research will drive the project and ultimately the industry partner, which would address 
any conflict of interest issues.”38  Similarly, talking points prepared on the conflict of 
interest issues state, “One thing that makes our research different is that this project is 
driven by our researchers, and not our potential industry partner.  As we develop our RFP, 
we are placing a number of constraints on the potential industry partner to maintain the 
integrity of the research.  In fact, we’re not even sure if we will get an industry partner to 
agree to our rigid standards.”39 

                                                           
34 “Talking Points” (undated).  
35 See, e.g., Email from Kevin Hoyt to Larry Arrington and others dated Sept. 7, 2012 (discussing gas prices); 
Email from Kevin Hoyt to Larry Arrington dated Oct. 4, 2012 (requesting that Arrington “quietly” obtain the 
UTK Physical Plant’s historical usage records for natural gas); Email from Kevin Hoyt to Larry Arrington, 
William Brown and Richard Evans dated Oct. 18, 2012 (forwarding a “quick analysis” of the UTK utility 
data that Arrington previously obtained and opining that the analysis “illustrates the ‘wildcard’ we were 
looking for”) (emphasis in original).  
36 Email from Robbi Stivers to Gary Rogers and Alvin Payne dated April 17, 2009.  
37 Email from Roland Mote to Richard Evans dated Dec. 5, 2012.  Mote and Evans worked together on the 
oil and gas lease beginning in 2001. See Memorandum from Richard Evans to Roland Mote dated Nov. 6, 
2001; Memorandum from Roland Mote to Robbi Stivers dated Nov. 8, 2001.  
38 Email from Kevin Hoyt to Pamela King dated Dec. 5, 2012.  
39 Talking Points (undated). 
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In fact, to ensure oil and gas companies will be interested in serving as research 

partners, UTIA has solicited research priorities from them.40, 41  One UTIA administrator 
has proposed letting industry select the study areas that would receive funding.42  UTIA 
has also canvassed oil and gas companies regarding their concerns about the research 
component of the “new” RFP.43  CONSOL Energy’s concerns deserve careful 
consideration, for they speak to the manner in which industry partners could well influence 
the research process and the research results.  According to notes from UTIA, CONSOL 
Energy’s concerns include: 

• Must first meet all state/fed compliance regulations prior to 
implementing research projects. 

• Would want an ‘ongoing’ in-house sharing of research data for 
continuous improvement purposes. 

• Would want an in-house subject matter expert on the UTIA research 
team.44 

 
CONSOL’s request to receive the research data as they are generated so that 

CONSOL can continuously improve its operations deserves some thought.  While this is 
admirable as an adaptive management approach, it would significantly undermine the 
usefulness of the research results from a regulatory standpoint.  If such continuous data 
sharing occurred, the research results would not reflect the true range of environmental 
impacts from oil and gas operations as they are conducted in the real world.  Yet it is these 
real impacts that regulators need to know to develop rules and procedures that adequately 
protect public health and the environment.45  The research proposed by UTIA will not fill 

                                                           
40 See, e.g., Debrief from 10/12/12 Energy Company Meetings (K. Hoyt); Email from Kevin Hoyt to Larry 
Arrington dated October 4, 2012 (explaining that he planned to meet with representatives from CONSOL and 
Atlas to develop a list of “industry specific” research topics and to gauge their level of interest in research 
partnerships).  
41 In UTIA’s meeting with environmental groups, which was held on February 13, William Brown and Kevin 
Hoyt were asked three times whether UTIA had solicited research ideas from potential industry partners.  
Each time, William Brown would only state that the Advisory Committee had not had its first meeting yet.    
42 See Email from Kevin Hoyt to William Brown and others dated Oct. 26, 2012.  In this email, Hoyt 
suggests that UTIA could put together “a list of research projects that the potential industry partners have 
identified and work some potential research cost numbers into them.”  Hoyt further suggests, “We could like 
these examples with a minimum expected amount for each study and ask the proposers to select the top five 
they are willing to support and the amount of funding they are willing to commit for each.” (The underlining 
shown here replicates the underlining in the original document.) 
43 See Debrief from 10/12/12 Energy Company Meetings (K. Hoyt).  As the Subcommittee knows, the “new” 
RFP consists of the 2009 RFP package and a four-page addendum which outlines, in very general terms, the 
research initiative which would be funded in whole or in part by proceeds from the oil and gas lease. 
44 Debrief from 10/12/12 Energy Company Meetings (K. Hoyt).  
45 As detailed in SELC’s challenge to the proposed fracking regulations, TDEC currently lacks the 
information that is needed to assess the actual impacts of hydraulic fracturing operations, in part because it 
does not monitor ground water quality near natural gas wells.  See Letter from Delta Anne Davis and Gwen 
Parker to Robert Cooper dated Nov. 26, 2012.  
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this important gap.  Even in the absence of a continuous data-sharing arrangement, the 
industry partner will know its operations are under scrutiny, and it will conduct them 
accordingly.  CONSOL’s concern that regulatory requirements must be met before 
research projects can begin underscores this point.  

4. An independent assessment of the value of the natural resources at stake – 
including the conservation value of the land – is needed to enable this 
Subcommittee to act in the best interest of the State. 

The laws and policies governing the disposal of the State of Tennessee’s interests 
in energy resources require that such transactions be conducted in the best interest of the 
State.  To ensure the State receives adequate consideration for a conveyance of mineral 
interests, by default the law requires appraisal by at least two qualified, independent 
appraisers, public advertisement of the transaction, and conveyance through a sealed bid 
method with the condition that the State has the right to refuse any or all bids.46  These 
requirements help to ensure the State does not convey valuable interests in oil or natural 
gas for less than fair market value. 

In January, we expressed concerns that issuing the proposed RFP without an 
appraisal would place the State’s interests at risk.47  Our subsequent review of the 
University’s documents has not allayed any of these concerns.  To the contrary, the 
University’s documents show that CNX Gas/CONSOL Energy is the strongly preferred 
bidder.  The company has worked in tandem with UTIA to secure approval of this 
transaction.48  UTIA faculty and administrators have visited CONSOL Energy’s wells.49  
The company has approached both the University and TDEC about the type of fracturing 
treatments it would like to apply.50  Finally, the Cumberland Forest is adjacent to CNX’s 
other leaseholds.51   

                                                           
46 See Tenn. Code Ann. § 12-2-112(a)(2)-(3); By-Laws, Policy and Procedure of the State Building 
Commission of Tennessee (Revised Aug. 2012) § 8.02(C) (establishing default procedure of public 
advertisement or appraisal in the case of disposals of interests other than fee simple that benefit a private 
person or entity).   
47 Letter from Delta Anne Davis and Gwen Parker to Members of the Executive Subcommittee dated January 
29, 2013.  
48 See Email from Larry Arrington to Bryan Kaegi dated March 8, 2012; Email from Larry Arrington to 
Bryan Kaegi dated Aug. 20, 2012; Email from Bryan Kaegi to Larry Arrington dated Dec. 5, 2012.   
49 See, e.g., Email from Larry Arrington to Bryan Kaegi dated April 16, 2012 (mentioning Arrington’s visit to 
CONSOL wells); Email from Kevin Hoyt to Larry Arrington and others dated Oct. 29, 2012 (mentioning 
University faculty visit to CONSOL sites). In addition, John Guoynes of CNX Gas arranged a meeting 
among Jonathon Burr, Michael Burton, “a consultant,” and “a university professor” to go over CNX’s plans 
to perform a DOE-funded treatment on an existing shale gas well in December 2012. Email from John 
Guoynes to Jonathon Burr dated Dec. 6, 2012.  
50 See Email from Michael Burton to Jonathon Burr dated Dec. 5, 2012.  
51 Project Map for Knox Energy LLC, attached as Exhibit B.  
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Equally importantly, the documents cast doubt on whether the University has 
exercised the level of care required to protect the University’s best interests—and the 
interests of the State—in the proposed transaction.  For example, nothing in the documents 
suggests that the value of the oil resources under the Cumberland Forest has ever been 
assessed, yet Professor Robert Hatcher has informed his colleagues that “there is probably 
greater economic potential in oil here than natural gas” on University lands.52  Likewise, in 
2009 the University agreed to delete the lease provision that allowed the lessor to take free 
gas, apparently without assessing the potential value of that gas to the University.53  Also 
in 2009, the University agreed to the sliding scale royalty rate that CNX requested, despite 
the fact that this shifted significant market risk from CNX (a sophisticated and repeat 
participant in oil and gas leases) to the University.54  Finally, the University did not engage 
anyone knowledgeable about oil and gas leases when it prepared the 2009 RFP package,55 
and nothing in the documents received from the University indicates that the University 
has had an expert review the RFP package since that time. 

In light of all of these facts, an independent appraisal is needed to ensure the State 
receives adequate value for the mineral resources at stake in the proposed RFP.  Yet an 
appraisal alone will not provide the information that is needed to determine whether the 
proposed transaction is in the best interests of the State.  That determination can be made 
only if the conservation value of the land is fully assessed.  The Cumberland Forest 
includes one of the few remaining intact, mature hardwood forested tracts in the 
Cumberland Mountains and a watershed that is recognized for its ecological significance.  
The conservation value of these areas would be diminished if not destroyed by oil and gas 
development in the Cumberland Forest.  These trade-offs must be considered in any review 
process regarding leases of mineral interests on this state-owned land. 

5. Conclusion 

The University has been trying to gain approval to lease these two tracts of land in 
the Cumberland Forest for more than a decade.  Given the significant conservation and 
educational value of the land, however, TDEC and the State Building Commission have 
repeatedly refused to give that approval.  The University has now “repackaged” the same 
RFP that was withdrawn four years ago because of environmental considerations.  This 
repackage consists of the 2009 RFP and a four-page addendum that provides that the 
                                                           
52 Email from Robert Hatcher to Kevin Hoyt and others dated Dec. 6, 2012.  
53 See Email from Robbi Stivers to David Miller and others dated March 3, 2012 and attachments thereto. 
54 Memorandum from Robbi Stivers to Jurgen Bailey dated March 20, 2009 (explaining that the proposer 
“offers a 15% average royalty based on a sliding scale,” and that the royalty rate would range from 12.5% to 
17.0% depending on the price of gas).  
55 See Email from Alvin Payne to John Gregory dated March 12, 2009; “Oil and Gas Production” (undated 
document obtained from UT) (explaining that Gary Rogers turned down a request to “engage a consultant 
knowledgeable of petroleum leasing arrangements,” and thus Stivers and Mote prepared a model lease 
document and request for proposal).  
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proceeds from the lease will be used for research on hydraulic fracturing.  Apparently, the 
University sees the current controversy over hydraulic fracturing as a way to gain 
approval; indeed, their internal documents acknowledge the value of the research initiative 
in providing “ground cover” for the State Building Commission.56 

As explained above, the research initiative provides no cover whatsoever.  Instead, 
the structure of the “new” RFP, which would establish a research initiative on the 
environmental effects of fracking that would be funded by the very drilling operations 
under study, threatens the reputation of the University—and, by extension, the reputation 
of the Administration as well.  The people of Tennessee deserve sound science and good 
government.  These ends would best be met by rejecting the University’s proposed RFP for 
an oil and gas lease and related research initiative. 

 

Respectfully submitted,  

 

       Delta Anne Davis 
       Managing Attorney 
       Nashville Office 
 

 

       Gwen Parker 
       Staff Attorney 
 

       Southern Environmental Law Center 
       2 Victory Avenue, Suite 500 
       Nashville, TN 37213 
 

     cc: Governor Bill Haslam 
 Lieutenant Governor Ron Ramsey 
                                                           
56 See Handwritten Notes dated Oct. 22, 2012 (stating,“*What about the ground cover that the research 
project statement gives the Building Commission  Would be part of document.”).  
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Speaker Beth Harwell 
State Architect  Bob Oglesby 
Commissioner Bob Martineau, TDEC 
Deputy Commissioner Shari Meghreblian, Bureau of Environment 
Robbi Stivers, University of Tennessee 
University of Tennessee Board of Trustees 

 

 

 

 

 

 

 

 


