
  

 
 

 
 
 
 

October 9, 2012 
 
Ms. Angel Deem 
Environmental Division 
Virginia Department of Transportation 
1221 E. Broad Street 
Richmond, VA 23219 
 

 Re: Route 29 Charlottesville Bypass Environmental Assessment 
 

Dear Ms. Deem: 
 
 These comments on the draft Environmental Assessment (“EA”) for the Route 29 
Charlottesville Bypass project are being submitted on behalf of the Southern Environmental Law 
Center (“SELC”) and the Piedmont Environmental Council (“PEC”). 
 
 The Route 29 bypass proposal has a long and controversial history.  Due to the severity 
of the damage it would inflict on the Charlottesville-Albemarle community, the slight 
transportation benefit it would provide in return, and its heavy price tag, the bypass has 
repeatedly been recognized as one of the most wasteful and destructive highway proposals in the 
country.  The manner in which it was suddenly revived from a decade of dormancy last summer 
and then rushed through the contract approval process based on obsolete information is 
unprecedented.   
 
 It is critical that the Virginia Department of Transportation (“VDOT”) and the Federal 
Highway Administration (“FHWA”) use the process required under the National Environmental 
Policy Act of 1969, 42 U.S.C. § 4321 et seq. (“NEPA”) to remedy the serious information gaps 
and to take a hard look at the proposed bypass.  To satisfy NEPA, VDOT and FHWA must 
perform a meaningful reevaluation of this project in light of the tremendous changes the Route 
29 corridor and surrounding area have undergone since potential solutions were last studied in 
detail.   
 

Unfortunately, the draft EA fails to serve these important purposes.  It ignores 
alternatives completely, and it either downplays or overlooks outright a number of critical, recent 
issues regarding the significant impacts of the bypass.  Many of the EA’s specific flaws are 
documented below and in the attached exhibits.  We urge you to conduct the much more 
thorough and thoughtful analysis that NEPA requires and that the public and decision-makers 
need and deserve. 
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BACKGROUND 
 
Project History and Current Status 

 
The currently proposed bypass is based upon an analysis of project alternatives that is 

over twenty years old.  In the late 1980s, VDOT hired a consultant to study the issue of relieving 
traffic congestion along the Route 29 corridor in the Charlottesville-Albemarle area.1  This study 
analyzed several alternatives to address congestion along this corridor, including a number of 
alignments for a proposed western bypass.  Id. at 1-2.  VDOT also issued a draft EIS (“DEIS”), 
required under NEPA, to address these alternatives in 1990, and held public hearings.   

 
Soon after, VDOT issued its final recommendation to proceed according to a three-

phased sequencing approach, with construction of a western bypass representing a last resort to 
address congestion along Route 29.2  The Commonwealth Transportation Board (“CTB”) 
formally approved VDOT’s recommendation in 1990 and 1991,3 and FHWA approved this 
sequencing approach as the selected alternative in the final EIS (“FEIS”) and Record of Decision 
(“ROD”) for the project, both issued in 1993.  See FEIS at II-10; 1993 ROD.  However, CTB 
abruptly rescinded the project sequencing in 1995, electing instead to immediately proceed with 
the western bypass.4  Despite this important change to the preferred alternative, VDOT and 
FHWA refused to conduct a supplemental EIS (“SEIS”).   

 
As a result of CTB’s action, the Charlottesville-Albemarle Metropolitan Planning 

Organization (“MPO”) passed a resolution in 1996 barring construction funding for a western 
bypass,5 and continued this ban until 2011.  The decision to move forward with the project was 
also challenged in court.  In Piedmont Environmental Council v. United States Department of 
Transportation, 159 F. Supp. 2d 260 (W.D. Va. 2001), the court ruled that the agencies were 
required to prepare an SEIS to analyze the adverse impacts of the project on the South Fork 
Rivanna Reservoir.  The agencies completed the SEIS in 2003; it is the last NEPA document 
prepared for the project prior to the current draft EA. 

 
 Since completion of the SEIS, the community has developed a comprehensive solution to 
improve traffic flow along Route 29 for both local and through traffic in lieu of the defunct 
bypass.  The MPO, working with VDOT, developed the US 29 North Corridor Transportation 
Study Final Report (hereinafter “MPO Corridor Study”) to address congestion and anticipated 

                                                        
1 VDOT, Final Position Paper, Route 29 Corridor Study at 6-8 (Nov. 9, 1990) (Attachment 1). 
2 Id. at 33-35.  This was because traffic analyses showed that a western bypass on its own would do little to relieve 
traffic congestion.  The three recommended phases were: (1) construction of “Base Case” improvements to Route 
29, including widening from Hydraulic Road to the South Fork Rivanna River; (2) construction of three grade-
separated intersections on existing Route 29 at Rio, Greenbrier, and Hydraulic Roads; and (3) construction of a 
western bypass, but only after the other phases were completed and evaluated, and only if traffic conditions along 
the Route 29 corridor thereafter were to “become unacceptable and economic conditions permit.”  Id.   
3 CTB Meeting Minutes (Dec. 19, 1991) (Attachment 2), available at 
http://www.ctb.virginia.gov/meetings/search.asp. 
4 CTB Meeting Minutes (Feb. 16, 1995) (Attachment 3), available at 
http://www.ctb.virginia.gov/meetings/search.asp. 
5 MPO, “Resolution Regarding Route 29 Bypass Construction Funds in the MPO TIP” (2002) (Attachment 4), 
available at http://www.tjpdc.org//agendas_and_minutes/mpoPoli/age_mpoPoli_11_07_14.asp. 
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growth along the Route 29 corridor from the Route 250 Bypass to the Greene County line.6  
Drawing upon the two 29H250 studies completed by the Thomas Jefferson Planning District 
Commission (“TJPDC”), the City of Charlottesville, Albemarle County, and VDOT in 2003 and 
2004, the MPO Corridor Study included a “Preferred Alternative” of transportation 
improvements for this 10.75-mile corridor.  MPO Corridor Study at 25-27.  The preferred 
alternative comprised a combination of improvements to Route 29 including parallel and 
connecting roads.  Id.  The MPO unanimously approved the jointly developed MPO Corridor 
Study in 2008,7 and Albemarle County relied upon the study to form the transportation 
component of its own broader Places29 Master Plan.8  
 
 As for the proposed bypass, the project remained moribund until June 2011 when, at 
nearly midnight at the tail-end of a long public meeting on an unrelated topic, the Albemarle 
County Board of Supervisors (“BOS”) voted 4-2 to have its members on the MPO revisit the 
status of the bypass project in the MPO’s long-range transportation plan.  This vote was not 
announced or advertised to the public in advance, and the public was not provided an opportunity 
to comment.9  Then, on July 20, 2012, the CTB voted to allocate full funding for the bypass and 
a widening project along Route 29.10  One week later, the MPO voted 3-2 to remove the barriers 
to funding the bypass, thus reversing the position it had held on this project for fifteen years.11   
 
 FHWA directed VDOT to prepare an EA for the proposed bypass to determine whether 
an SEIS is required, given the uncertainty of the significance of new circumstances or 
information occurring since prior NEPA documents were prepared for the project.12  In parallel 
with its preparation of the draft EA, VDOT moved forward with the design-build contract award 
process.  VDOT issued its initial Request for Proposals (“RFP”) for the project in September 
2011 (followed by several revised versions).  In April 2012, bidders submitted preliminary 
design proposals.  In May, VDOT issued a Notice of Intent to Award the design-build contract to 

                                                        
6 See MPO Corridor Study at 2 (Aug. 18, 2008) (Attachment 5), available at 
http://www.tjpdc.org/transportation/places_29.asp.   
7 See MPO Meeting Minutes (Nov. 24, 2008) (Attachment 6). 
8 See Places29 Master Plan at 1-6 (adopted Feb. 2, 2011) (Attachment 7) [hereinafter Places29], available at 
http://www.albemarle.org/department.asp?department=cdd&relpage=3735.  The County’s Board of Supervisors 
unanimously adopted the Places29 Master Plan in 2011.  Albemarle County Board of Supervisors Meeting Minutes 
(Feb. 2, 2011) (Attachment 8), available at http://www.albemarle.org/agenda.asp?department=bos&year=2011. 
9 Albemarle County Board of Supervisors Meeting Minutes (June 8, 2011) (Attachment 9), available at 
http://www.albemarle.org/agenda.asp?department=bos&year=2011. 
10 CTB Resolution and Monthly Transaction Report (July 20, 2011) (Attachment 10), available at 
http://www.ctb.virginia.gov/meetings_and_agendas_2011.asp. 
11 MPO, Resolution Authorizing Amendments to the FY09 to FY12 Transportation Improvement Program (“TIP”) 
(July 27, 2011) (Attachment 11), available at http://www.tjpdc.org/transportation/tip.asp?groID=3; MPO, 
Resolution to include new funding in the Long Range Transportation Plan to allow the construction of the U.S. 29 
western bypass project (July 27, 2011) (Attachment 12), available at 
http://www.tjpdc.org/transportation/tip.asp?groID=3. 
12 See Memorandum from Edward Sundra, FWHA, Route 29 Bypass Albemarle County , Virginia (Oct. 3, 2011) 
(Attachment 13) [hereinafter Sundra Memorandum]; see also 23 C.F.R. § 771.130(c). 
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Skanska-Branch.13  The CTB officially awarded the design-build contract to Skanska-Branch on 
June 20, 2012.14 VDOT then executed the design-build contract on July 25, 2012.15   
 
Applicable Legal Standards    

 
 Under NEPA, agencies must take a “hard look” at the potential environmental impacts of 
a proposed project and provide for broad dissemination of relevant information to the public.  
See North Carolina Wildlife Federation v. North Carolina Dep’t of Transportation, 677 F.3d 
596, 601 (4th Cir. 2012) (quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 
350 (1989)); Friends of Back Bay v. U.S. Army Corps of Engineers, 681 F.3d 581, 587 (4th Cir. 
2012).  This requirement must be met even after an EIS has been prepared.  See Marsh v. Oregon 
Natural Res. Council, 490 U.S. 360, 374 (1989).  VDOT has failed in the draft EA to take the 
necessary “hard look,” in violation of NEPA.  The draft EA completely ignores certain key 
components of a proper NEPA analysis, for example in its utter failure to consider any 
alternatives to the proposed bypass.   
 
 At the same time, it is clear that an SEIS must be prepared.  The Council on 
Environmental Quality (“CEQ”) NEPA regulations require an agency to prepare an SEIS if: (1) 
the agency makes substantial changes in the proposed action relevant to environmental concerns; 
or (2) there are significant new circumstances or information relevant to environmental concerns 
that bear on the proposed action or its impacts.  40 C.F.R. § 1502.9 (c)(1).  Plainly, significant 
changes that are relevant to the proposed bypass have occurred in the last nearly twenty years 
since the 1993 FEIS was prepared as well as in the decade following the 2003 SEIS.  Among 
those is the development by the MPO of proposed improvements to the Route 29 corridor that 
would provide a more effective solution to traffic congestion than the outdated bypass, and with 
far fewer adverse impacts.  Deteriorating water quality, which would only be worsened by 
construction of the bypass, and significant alterations in the proposed bypass design that would 
exacerbate certain adverse impacts from the road are other factors that require an SEIS.  VDOT 
has completely ignored the impacts of the new design and has only given short shrift to relevant 
changes in water quality. 
 

In addition, the U.S. Supreme Court has stated that “the decision whether to prepare a 
supplemental EIS is similar to the decision whether to prepare an EIS in the first instance:  If 
there remains ‘major Federal actio[n]’ to occur, and if the new information is sufficient to show 
that the remaining action will ‘affec[t] the quality of the human environment’ in a significant 
manner or to a significant extent not already considered, a supplemental EIS must be prepared.”  
Marsh, 490 U.S. at 374 (quoting 42 U.S.C. § 4332(2)(C)).   Whether a proposed action may 
significantly affect the environment depends on both context and intensity.  40 C.F.R. § 1508.27.  
“Intensity” refers to the severity of the impact and requires the agency to evaluate a number of 
factors, including the degree to which the proposed action affects public health or safety, id. § 

                                                        
13 VDOT, Notice of Intent to Award, Route 29 Charlottesville Bypass Design-Build Project (May 22, 2012) 
(Attachment 14), available at http://www.virginiadot.org/business/soq.asp. 
14 CTB Meeting Minutes (June 20, 2012) (awarding the contract for UPC No. 102419, corresponding to the 29 
Bypass project) (Attachment 15), available at http://www.ctb.virginia.gov/meetings.asp. 
15 VDOT, Commonwealth of Virginia Department of Transportation Bid Proposal and Contract, Route 29 / 
Charlottesville Bypass, State Project No. 0029-002-844 at Exhibit 1 to Part 3 (July 25, 2012) (Attachment 16). 
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1508.27 (b)(2); unique characteristics of the geographic area such as proximity to historic or 
cultural resources or park lands, id. § 1508.27 (b)(3); the degree to which the effects on the 
quality of the human environment are highly uncertain or highly controversial, id. § 1508.27 
(b)(5),(4); whether cumulatively significant impacts on the environment can reasonably be 
anticipated, id. § 1508.27 (b)(7); and the degree to which the proposed action may adversely 
affect an endangered species, id. § 1508.27 (b)(9).  As discussed below, these and other intensity 
factors also show that an SEIS is required. 
 

I. THE DRAFT EA IMPROPERLY FAILS TO CONSIDER THE MOST CURRENT 
DESIGN FOR THE PROJECT. 
 
The analysis of the environmental impacts of the proposed bypass is based on a design 

that is now obsolete.  As a consequence, the draft EA fails to address significant new impacts 
stemming from the current design for the project.  In the draft EA, VDOT acknowledges that it 
has entered into a design-build contract based on a new design submitted in response to its RFP.  
EA at 18.  Nevertheless, VDOT states that, because this design does not represent “final design 
plans” and because it does not expect the right-of-way footprint to change, “the design upon 
which the SEIS was based best represents the current project design, and its associated right-of-
way footprint best represents the direct impacts footprint of the proposed project.”  Id.  This 
rationale is flawed for two main reasons and cannot excuse VDOT’s failure to analyze the 
impacts of the current design.   

 
A. VDOT Has Executed a Contract Based on a New Design for the Bypass. 
 
First, VDOT entered into a lump-sum design-build contract based on a budget that is 

specifically tailored to the new design (hereinafter “current design”), rather than the design upon 
which the SEIS was based (hereinafter “SEIS design”).  See VDOT Design-Build Contract 
(Attachment 16).  Further, pursuant to the RFP, Skanska-Branch was required to submit a 
detailed traffic analysis demonstrating that its proposed design would meet certain levels of 
service.  While it is true that design details may change during final design, this does not justify 
the failure to consider the most current design available at the time the environmental review is 
completed.16  The current design clearly represents the most accurate blueprint for the project 
moving forward, and thus should be the basis for the draft EA’s environmental impacts analysis.   

 
B. The Current Design Presents Significantly Different Environmental Impacts. 
 
Second, the current design presents significantly different environmental impacts in 

certain respects than the SEIS design analyzed in the draft EA.17  In the SEIS design, the 
mainline travel lanes for the 250 Bypass were shifted approximately 250 to 300 feet to the south 

                                                        
16 For example, FHWA noise regulations require agencies to conduct noise analysis “to the extent that design 
information…is available at the time the environmental clearance document is completed.”  23 C.F.R. § 
772.13(g)(3) (emphasis added). 
17 SELC raised the concerns described in this section in recent letters to VDOT and FHWA.  See Letter from 
Morgan Butler, SELC, to Irene Rico, FHWA et al. (Aug. 3, 2012) (Attachment 17); Letter from Morgan Butler, 
SELC, to Irene Rico, FHWA (Sept. 12, 2012) (Attachment 18). 
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and away from St. Anne’s Belfield School and nearby residences.18  In contrast, the current 
design includes only a very slight southward shift of the 250 Bypass, 30 to 32 feet away from the 
school.  Id.  Moreover, the current design would shift the off-ramp from the bypass to the 250 
Bypass eastbound significantly closer to St. Anne’s (approximately 147 feet closer at one point) 
and significantly higher in elevation in relation to the school property (approximately 47 feet 
higher at one point) than in the SEIS design.  Id.  By analyzing only the SEIS design, the draft 
EA fails to account for the current design’s significant shift closer to the school property, and 
thus underestimates impacts from the project in this area.  Locating these roadways closer to St. 
Anne’s and nearby residences would result in significant impacts that have not been evaluated, 
as discussed in more detail in sections VII and VIII. 
 

Roadway grades are also substantially steeper at some locations in the current design.  
VDOT had limited the maximum permissible grade of the mainline bypass lanes to 4% in the 
design evaluated in prior NEPA documents.  See, e.g., FEIS at Table II-1.  However, VDOT’s 
RFP increases the maximum permissible grade to 6%.  See Final RFP, Attachment 2.5 
(“Minimum Roadway Design Criteria Table”) (Attachment 20).  Based on this new 6% criterion, 
Skanska-Branch’s design includes a steeper 6% grade in the vicinity of Stillhouse Mountain, 
compared to approximately 3.7% in the former SEIS design.  See OCL Design Comments at 2.  
In addition, the current design’s proposed southern terminus requires cars and trucks to first 
encounter a new traffic light and then immediately climb a very steep 11.36% grade to cross a 
bridge over the 250 Bypass.  Id.  This grade is more than twice the average grade of I-64 as it 
climbs Afton Mountain to the west of Charlottesville.19  These grade increases may likewise 
produce significant noise and air pollution impacts that the draft EA fails to address.   

  
Significantly, the Architect for the University of Virginia (“UVA”) recently voiced 

specific concerns with the new design of the southern terminus. These concerns include adverse 
impacts on the viewshed from the North Grounds facilities and increased noise levels, as well as 
destruction of existing forested areas and parts of the Rivanna Trail.20 VDOT’s failure to 
evaluate these and other adverse impacts of the current design, by focusing solely on the obsolete 
design, cannot withstand scrutiny under NEPA.   

 
Finally, through documents obtained under the Virginia Freedom of Information Act, 

SELC learned that American Infrastructure, another bidder for the project’s design-build 
contract, filed a protest against the award of the contract to Skanska-Branch based on concerns 

                                                        
18 O’Connell & Lawrence, Inc., Route 29 Bypass Design Comparison Preliminary Review Comments, at 2 (Sept. 
27, 2012) (Attachment 19) [hereinafter OCL Design Comments]; see also VDOT, Plan and Profile of Proposed 
State Highway, County of Albemarle (initially dated July 23, 1997; includes subsequent sheet revision dates through 
Feb. 14, 2001), available at http://www.cvillepedia.org/mediawiki/index.php/File:19970723-29Bypass-Preliminary-
Engineering-Plans.pdf; Skanska-Branch, Proposal Submittal (April 17, 2012), available at 
http://www.vdot.virginia.gov/projects/culpeper/rt._29_bypass.asp. 
19 See Virginia Transportation Research Council, Research Report, Evaluation of Truck Lane Restrictions in 
Virginia: Phase II at 13 (Oct. 2009), (Attachment 21), [hereinafter VTRC Report], available at 
www.virginiadot.org/vtrc/main/online_reports/pdf/10-r12.pdf. 
20 See Office of the Architect for the University, PowerPoint Presentation: “VDOT Proposed SR 29 Western Bypass 
2012-2017” (presented to the UVA Board of Visitors’ Buildings and Grounds Committee on Sept. 12, 2012) 
(Attachment 22) [hereinafter UVA Architect’s Presentation]. 
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with the functionality of Skanska-Branch’s design for the southern terminus.21  American 
Infrastructure noted that the traffic lights included in the design would likely cause long queues 
that would impede traffic flow on the eastbound 250 Bypass during special events on the 
University’s North Grounds.  Id.  The draft EA overlooks these potential traffic impacts of the 
current design, and thus fails to take a “hard look” at this issue in violation of NEPA. 
 
 Overall, it is clear that Skanska-Branch’s design represents the most current and accurate 
design for the project.  Because this design presents significantly different impacts that have not 
been considered in any NEPA document, VDOT must prepare an SEIS before any decision is 
made regarding the proposed project.  
 
II.  THE EA IMPERMISSIBLY FAILS TO EXAMINE ALTERNATIVES IN 

VIOLATION OF NEPA. 
 

Section 102(2)(E) of NEPA, 42 U.S.C. §4332(2)(E), requires an agency to consider 
alternatives to the proposed action.  The courts have interpreted this provision to require full and 
meaningful consideration of all reasonable alternatives, regardless whether an EIS or an EA is 
being prepared.  See, e.g., Envtl. Prot. Info. Ctr. v. United States Forest Serv., 234 Fed. Appx. 
440, 442-43 (9th Cir. 2007); Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1228-29 (9th Cir. 
1988).  Further, CEQ guidance provides that: “Reasonable alternatives include those that are 
practical or feasible from the technical and economic standpoint and using common sense, rather 
than simply desirable from the standpoint of the applicant.”  CEQ, A Citizen’s Guide to NEPA at 
16 (Dec. 2007) (Attachment 24); see also Forty Most Frequently Asked Questions Concerning 
CEQ’s NEPA Regulations, 46 Fed. Reg. 18,016, Q.A. 2a (Mar. 23, 1981).  The alternatives 
analysis is the heart of the environmental review.  See 40 C.F.R. § 1502.14.     

 
The draft EA violates NEPA because it fails to assess any alternatives to the bypass, 

referring only to the purported “base case” or “No-Build” alternative and simply repeating a 
limited summary of alternatives considered in the 1993 FEIS.  See EA at 8-12.   As to the latter, 
plain “common sense” dictates that it is not reasonable simply to rehash alternatives that were 
rejected nearly twenty years ago.22   

 
A. Other More Effective Solutions to Congestion Must be Analyzed as Meaningful 

Alternatives to the Proposed Bypass. 
 
VDOT must take into account the significant changes that have occurred in the last 

twenty years, and in the decade following the 2003 SEIS, regarding the appropriate solutions to 
congestion on Route 29.  Since the preparation of the 2003 SEIS, the community has worked 
together to develop a more effective strategy for solving traffic problems on Route 29 in lieu of  

                                                        
21 See Letter of Protest, Route 29/Charlottesville Bypass Design-Build Project, from J. David Nardon, American 
Infrastructure, to Jeff Roby, VDOT (June 1, 2012) (Attachment 23). 
22 See CEQ, A Citizen’s Guide to NEPA at 16 (Dec. 2007) (Attachment 24).  Additional limited discussions of these 
alternatives, with some minor modifications, were included in the 2000 Section 4(f) Evaluation for the Albemarle 
County School complex and the court-ordered 2003 SEIS on the impacts from the bypass on the South Fork 
Rivanna River Reservoir and archaeological resources.  
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the flawed and destructive proposal to build the bypass.  The Charlottesville-Albemarle MPO 
and VDOT jointly undertook a comprehensive study that resulted in a transportation plan for the 
Route 29 corridor between the Route 250 Bypass and the Greene County line that was 
unanimously endorsed by the MPO,23 referred to herein as the MPO Corridor Study.24   

 
The MPO Corridor Study includes a “preferred alternative” to address congestion and 

anticipated growth along the Route 29 corridor.  This alternative consists of a set of local 
roadway network improvements, including extensions of Hillsdale and Berkmar Drives that run 
parallel to Route 29; connecting roadways; and grade-separated interchanges at key intersections 
along Route 29, including at Hydraulic and Rio Roads.25   VDOT also included these specific 
network improvements in its own set of recommendations from a separate study, completed in 
2009, for Route 29 from the Virginia/North Carolina border to Gainesville (hereinafter “VDOT 
Corridor Study”).26  The elapse of almost ten years since the 2003 SEIS; the significant change 
in approach to solving traffic congestion, as reflected in the MPO Corridor Study and the 
Places29 Master Plan; and the significant development that has occurred along the corridor since 
the 2003 SEIS all require VDOT and FHWA to prepare an SEIS.   

 
The SEIS should thoroughly consider all, or parts of the MPO Corridor Study’s 

“preferred alternative” in various combinations, as meaningful alternatives to the proposed 
bypass.  In fact, the Albemarle County Director of Community Development in the department’s 
scoping letter urged VDOT to consider alternatives set forth in the VDOT Corridor Study:  “We 
hope [the environmental] assessment can address the earlier findings of VDOT’s corridor study 
and evaluate the effectiveness of this bypass with and without those additional improvements 
planned for this section of the Route 29 corridor.  Recognizing those additional improvements 
are all within areas already developed and the bypass will cross undeveloped property, it seems a 
critical question for this environmental assessment is whether the bypass or those improvements 
provide a better benefit to Virginia.”27  Letter from Mark B. Graham, Director, Albemarle 
County Department of Community Development, to Chris Collins, VDOT, at 2 (Feb. 29, 2012) 
(Attachment 28).  As stated above, the VDOT Corridor Study, like the MPO Corridor Study, 
recommended extensions of Hillsdale and Berkmar Drives and grade-separated interchanges at 
the intersections of Hydraulic and Rio Roads with Route 29.   

                                                        
23 See MPO Meeting Minutes at 3 (Nov. 24, 2008) (Attachment 6). 
24 See MPO Corridor Study at 25-27.  The MPO Corridor Study was undertaken in conjunction with the Albemarle 
County BOS’s development of the County’s “Places29” master plan for the County’s four development areas 
located along the Route 29 corridor north of Charlottesville. The BOS unanimously approved the master plan in 
2011.  BOS Meeting Minutes at 33 (Feb. 2, 2011) (Attachment 8).   
25 The draft EA references a 1995 Charlottesville City Council resolution rejecting a design VDOT had proposed for 
an interchange at Hydraulic Road.  EA at 12.  However, as set forth in the attached report written by Walter Kulash 
of Glatting Jackson, VDOT’s design was over-engineered, unnecessarily impacting adjacent businesses.  Kulash 
demonstrated the feasibility of a more context-sensitive design with significantly less impact on adjacent properties, 
fewer visibility and noise impacts, and corresponding land use advantages, among other benefits.  See Walter 
Kulash, Glatting Jackson Kercher Anglin Loped Rinehard, Inc., Intersection Alternatives and Complementary 
Improvements (March 2001) (Attachment 25). 
26 See Route 29 Corridor Study, Virginia Department of Transportation at 42-43 (Dec. 17, 2009) (Attachment 26), 
available at http://www.virginiadot.org/projects/culpeper/route_29_corridor_study.asp. 
27 The scoping letter from the MPO also requested that VDOT consider other alternatives than simply a no-build 
alternative and the bypass.  See Letter from Stephen Williams, Exec. Director, Thomas Jefferson Planning District 
Commission, to Chris Collins, VDOT at 1 (Feb. 17, 2012) (Attachment 27). 
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B. The Projects in the So-Called “No-Build” or “Base Case” Scenario Must Be Analyzed As 

Alternatives to the Proposed Bypass for Comparison of Their Relative Effectiveness. 
 
Rather than conduct an analysis of alternatives, VDOT has instead simply incorporated 

some elements of the MPO Corridor Study’s preferred alternative in the so-called “No-Build” 
alternative, on the theory that such projects are funded for construction in the financially 
constrained long-range transportation plan (“CLRP”).  EA at 8.  The failure to analyze these 
projects as alternatives separate from the proposed bypass is fundamentally at odds with NEPA, 
however, for a number of reasons. 

 
First, by considering these projects in the base case, VDOT has conveniently ignored the 

fact that the MPO developed these and other projects in the MPO Corridor Study in lieu of the 
bypass.28  Rather than analyze these projects as true alternatives, VDOT instead treats them as 
merely part of the backdrop to the bypass.  As a result, the traffic benefits of the bypass are 
completely overstated, since the bypass reaps the traffic benefits from the so-called “no-build” 
projects.  Instead, the “no-build” projects, along with other improvements included in the MPO 
Corridor Study’s preferred alternative, should be considered separate alternatives, either 
collectively or in various combinations, to compare and contrast not only the traffic but also the 
environmental impacts of these alternatives to the bypass.  The traffic benefits from the MPO 
Corridor Study projects would more effectively reduce congestion along the corridor and better 
achieve the project purpose and need than the bypass. 

 
Second, the environmental impacts from the MPO Corridor Study’s projects would be far 

less than the significant harmful impacts from the proposed bypass.29  Yet VDOT has not even 
looked at the environmental impacts from these so-called “no-build” projects in comparison to 
the impacts of the bypass.  VDOT’s failure to do so violates NEPA and is arbitrary and 
capricious. 

   
Third, the significant environmental harm from the bypass in comparison to the far 

reduced impacts of the MPO Corridor Study alternatives is also a significant change in 
circumstances requiring the preparation of an SEIS.  As EPA indicated in its scoping letter, over 
three miles of the bypass would be located in the watershed of the South Fork Rivanna River 
Reservoir.  Letter from Jeffrey D. Lapp, EPA Region III, to Chris Collins, VDOT, at 1 (Feb. 29, 
2012) (Attachment 29).  EPA urged VDOT to reassess whether a non-reservoir watershed 
alternative is feasible. Id. at 2.  EPA “strongly suggest[ed] that given the time that has passed 
since the original study that an alternative that is sensitive to these concerns [impacts on 
reservoir and other impacts] be considered in addition to the preferred bypass,” and specifically 
recommended consideration of an upgrade to existing Route 29 that would include grade-
                                                        
28 Clearly the 2008 MPO Corridor Study projects were developed on the assumption that the bypass would not be 
built. The MPO Corridor Study explicitly excluded consideration of the bypass because prior analyses of the project 
had shown the limited effectiveness of the bypass.  See MPO Corridor Study at 7 n.8, and 12 & n.12 (Attachment 5).   
29 In addition, as discussed in the next section, the alternatives would also provide certain benefits that the bypass 
would not, speaking directly to the “critical question” raised by the Albemarle County Director of Development 
whether the bypass or the MPO Corridor Study improvements provide “a better benefit to Virginia.”  See Letter 
from Mark B. Graham, Director, Albemarle County Department of Community Development, to Chris Collins, 
VDOT, at 2 (Feb. 29, 2012) (Attachment 28). 
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separated intersections on Route 29.  Id.  A comparison of the MPO Corridor Study’s 
alternatives to the bypass would thus show significant environmental harm from the bypass vis-
à-vis alternatives, impacts that have not otherwise been considered in prior NEPA documents, 
thus warranting an SEIS. 

 
Likewise, the U.S. Army Corps of Engineers (“Corps”) encouraged VDOT to conduct a 

thorough alternatives analysis as part of its current study, given the age of VDOT’s previous 
studies and the time that has passed.  See Letter from Kimberly A. Prisco-Baggett (s/Alice Allen-
Grimes), Norfolk District, U.S. Army Corps of Engineers, to Ed Sundra, FHWA, and Chris 
Collins, VDOT, at 2 (Mar. 27, 2012) (Attachment 30).  The Corps also stressed the importance 
of evaluating alternatives that would “avoid and minimize impacts to the public water supply.”  
Id.  Plainly, VDOT has failed to conduct any alternatives analysis in the draft EA, and thus has 
failed appropriately to consider and minimize potential impacts to the Reservoir.   

 
VDOT’s characterization of the so-called “No-Build” alternative as the base case is also 

contrary to two recent Fourth Circuit opinions:  North Carolina Wildlife Federation v. N.C. 
Dep’t of Transportation, 677 F.3d 596 (4th Cir. 2012); Friends of Back Bay v. U.S. Army Corps 
of Engineers,  681 F.3d 581 (4th Cir. 2012).  In these cases the Fourth Circuit has made clear the 
critical importance of properly defining the base case.  See, e.g., North Carolina Wildlife 
Federation, 677 F.3d at 603; Friends of Back Bay, 681 F.3d at 587-89.  By including the MPO 
Corridor Study projects in the base case, VDOT has made it impossible to accurately isolate and 
assess the traffic impact of the bypass, as well as the environmental impacts of the bypass in 
comparison to impacts from reasonable alternatives, in violation of NEPA.  See North Carolina 
Wildlife Federation, 677 F.3d. at 602.   

 
Concerning the latter point, by subsuming Berkmar Drive Extended in the “base case,” 

VDOT fails to recognize or consider the fact that going forward with the bypass would make the 
Berkmar Drive project much more difficult and costly to build.  See Letter from Morgan Butler, 
SELC, to Irene Rico, FHWA Virginia Division Administrator, et al., at 3 (May 31, 2012) 
(Attachment 31) (referring to Report of Michael J. Wallwork, P.E., Review of Proposed Route 
29 Bypass and Berkmar Drive Extended (2011) (Attachment 32)).  VDOT’s response in the EA 
that there is no evidence that the projects in the base case “will be deprogrammed and not 
pursued,” EA at 8, is no answer.  It is VDOT and FHWA’s responsibility under NEPA, not the 
MPO’s through the CLRP, to assess the potential impacts from the bypass including whether the 
bypass would prevent or hinder other needed projects from being constructed.30  To satisfy 
NEPA, VDOT must include a range of alternatives to the bypass, including projects from the 
MPO Corridor Study such as the preferred alternative in its entirety or in various combinations. 

 
VDOT’s failure to analyze alternatives to the bypass also violates the fundamental 

purposes of NEPA—to promote informed decision making and to allow the public the 
opportunity to participate in a meaningful way in the decision making process.  The very purpose 
of an environmental document is to “provid[e] a springboard for public comment.”  See Dep’t of 

                                                        
30 The MPO is in fact currently considering significant changes to Berkmar Drive Extended as it prepares to upgrade 
the CLRP.  The proposed changes include significantly shortening the length of the extension and reducing the 
number of lanes.  See MPO Cost Estimate, Berkmar Drive Extended (presented at Sept. 26, 2012 MPO meeting), 
(Attachment 33), available at http://www.tjpdc.org//agendas_and_minutes/mpoPoli/age_mpoPoli_12_09_26.asp. 
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Transportation v. Pub. Citizen, 541 U.S. 752, 768 (2004) (citation omitted).  An agency’s 
assessment of alternatives to a proposed action must “sharply defin[e] the issues and provid[e] a 
clear basis for choice among options by the decisionmaker and the public.”  40 C.F.R § 1502.14.  
VDOT’s mischaracterization of baseline conditions and its failure to assess the bypass against 
reasonable alternatives subvert both of these objectives of NEPA. 

   
In sum, it has been nearly twenty years since VDOT did a meaningful comparison of the 

proposed bypass with other alternatives to relieve traffic congestion on Route 29.  The Route 29 
corridor is dramatically different now than it was two decades ago, yet VDOT has refused to 
reassess alternatives to the bypass that demonstrably will relieve traffic congestion more 
effectively than the bypass, and with far fewer harmful impacts.  As a result, VDOT and FHWA 
must prepare an SEIS that will fully and objectively study the environmental and traffic impacts 
of the bypass in relation to viable alternatives including those projects identified in the MPO 
Corridor Study that the MPO unanimously endorsed.  
 
III. THE DRAFT EA PROVIDES A FLAWED AND ARBITRARY TRAFFIC 

ANALYSIS IN VIOLATION OF NEPA. 
 
The proposed bypass route evaluated in VDOT’s draft EA is a modified version of the 

Alternative 10 alignment that VDOT selected as part of the preferred alternative in the FEIS for 
this project.  The FEIS was completed almost twenty years ago, in 1993.  As set forth in that 
document, and as reiterated in the draft EA: 
 

The purpose of the Route 29 Corridor Study is to find a solution to existing and 
future congestion on a three-mile section of U.S. Route 29 between U.S. Route 
250 Bypass and the South Fork Rivanna River in the City of Charlottesville and 
Albemarle County north of Charlottesville.  A secondary purpose of the study is 
to complete a gap in ongoing improvements to U.S. Route 29 through Central 
Virginia.  

 
FEIS at I-1; Draft EA at 4. 

 
Not only is the FEIS outdated, but the traffic study that VDOT and FHWA used to 

compare the transportation efficacy of different alternatives in the FEIS—and which they relied 
upon in selecting the Alternative 10 alignment over other alternatives—was completed twenty-
two years ago, in 1990.  To this day, VDOT and FHWA’s 1990 Traffic and Transportation 
Analysis technical memorandum for the FEIS is, to the best of our knowledge, the only traffic 
study the agencies have ever completed comparing the proposed bypass to alternatives.   

 
Traffic and development patterns along the Route 29 corridor have undergone significant 

changes since the 1990 Traffic and Transportation Analysis and 1993 FEIS.  Just within the nine 
years that have passed since the SEIS was completed, substantial commercial and residential 
development has been built or approved along Albemarle County’s portion of the Route 29 
corridor, as briefly mentioned in the draft EA at pages 4-5 and page 38.  Some of this 
development has been approved within the portion of the corridor that would be bypassed, but a 
great deal of it has been approved north of the proposed northern terminus of the bypass.  Indeed, 
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since the completion of the SEIS, the amount of development approved along the Route 29 
corridor between the proposed northern terminus of the bypass and the northern border of 
Albemarle County is approximately 3,000 residential units and roughly 3.3 million square feet of 
non-residential development.31 As succinctly stated by Albemarle County’s Director of 
Community Development in his letter to VDOT providing scoping comments for this project, 
“the northern end of the bypass is ending in the middle of the County’s urban development area.”  
Letter from Mark B. Graham, Albemarle County Director of Community Development, to Chris 
Collins, VDOT, at 3 (Feb. 29, 2012) (Attachment 28).  Further, significant development is also 
occurring along the Route 29 corridor just across the northern border of Albemarle County in 
Greene County, including recent approvals of the Rapidan Center with 500,000 square feet of 
non-residential space, and a residential development known as “Creekside” that will bring 1,180 
new residential units to the Greene County/Albemarle County border.   

 
As a result of all the new development, the highway itself has changed considerably since 

the prior NEPA studies.  As further explained in Graham’s scoping letter:  
 
One consequence of this new development is the County has seen a significant 
increase in the number of traffic signals on Route 29 north of this bypass.  
Currently, there are eleven existing or proposed traffic signals on Route 29 
between the northern terminus of this bypass and the County line.  

 
Attachment 28 at 2-3. 
 

Due in large part to these significant changes to the 29 corridor, local and regional 
transportation strategy for the Charlottesville-Albemarle portion of the Route 29 corridor has 
evolved over the past twenty years, and particularly in the past ten years.  Beginning with the 
two 29H250 studies, completed in 2003 and 2004 by VDOT, the City of Charlottesville, 
Albemarle County, and the TJPDC, a strategy began to take shape that would allow Route 29 to 
serve both local and through trips effectively by combining selected improvements to Route 29 
with improvements to the network of local parallel and connecting streets in the Route 29 
corridor.  

 
In 2008, this strategy was expanded to the entire 10.75-mile stretch of the Route 29 

corridor from the Route 250 Bypass north to the boundary separating Albemarle County and 
Greene County.  As set forth in the prior section of these comments, that effort culminated in a 
set of specific recommended transportation improvements in the MPO Corridor Study.  Notably, 
those recommendations did not include the bypass.  The MPO Corridor Study explains how the 
recommended combination of improvements to existing Route 29 and various parallel and  

                                                        
31 These figures were compiled by SELC from summary tables of new development provided by Albemarle County, 
approved zoning map amendments and special use permits, and related planning documents.  SELC’s figures and 
Albemarle County summary tables are provided in Attachment 34 [hereinafter 29 North Development Summary]. 
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connecting streets along the Route 29 corridor provide significant additional benefits beyond just 
serving projected traffic volumes on Route 29.32  
 

These significant demographic and policy changes relating to the 29 corridor that have 
occurred since the prior NEPA evaluations of this project, as well as the fact that VDOT has not 
done a meaningful traffic analysis comparing the bypass to alternatives since 1990, require 
VDOT and FHWA to provide a new, thorough, and reliable traffic analysis of the project and 
alternatives in a new SEIS.  This analysis is vital to assess whether the proposed bypass will even 
satisfy the project purpose and need,33 and it must include a comparison of the bypass to new 
alternatives that focus on improving Route 29 directly through a combination of grade-separated 
interchanges, extensions of local parallel and connector roads, and targeted improvements to 
Route 29. 

 
A. VDOT’s Use of a Flawed Model that Significantly Exaggerates Growth in “Through” 

Trips is Arbitrary and Capricious.  
 

As set forth below and in the attached report from Norm Marshall, a traffic modeling 
expert with Smart Mobility Inc., a critical first step in providing a reliable traffic analysis of this 
project is to use a travel demand model that generates justifiable forecasts of traffic volumes and 
travel patterns for the Route 29 corridor.34  The August 16, 2012 Traffic and Transportation 
Technical Report prepared for the draft EA (“TTTR”) explains that the traffic forecasts analyzed 
in the EA were generated with the January 12, 2012 version of the MPO’s regional travel 
demand model (hereinafter “January model”).  The TTTR makes clear that “[n]o adjustments 
were made by the study team to the MPO model prior to performing model runs to determine 
                                                        
32 The MPO Corridor Study explains: 

The combination of on- and off-US 29 improvements provides for more uniform operating 
conditions on US 29 and addresses the long-term issues by providing a network of streets that 
allows the pattern of development to evolve in ways that are more supportive of walking, 
bicycling, and transit. There are two added benefits to this strategy. One benefit is that the pattern 
of development encouraged by the parallel road network improvements is more transit-ready and 
supportive of bicycling and walking for shorter trips than a pattern of development that continues 
to concentrate on US 29 frontage alone. The other benefit is that the improvements both to US 29 
and to the parallel road network are not needed all at once and can be implemented incrementally 
over time as development and growth occur in the corridor.  MPO Corridor Study at 5 
(Attachment 5). 

33 As discussed in the section of these comments on indirect and cumulative impacts, the MPO is already evaluating 
an 8.3-mile northern extension of the bypass for inclusion in the region’s long range transportation plan.  The bypass 
extension would begin at the northern terminus of the project that is the subject of the draft EA and would 
circumvent another 4.5 miles of the 29 North corridor.  Although the extension is not even mentioned in the draft 
EA, the fact that the MPO is already considering such a significant expansion of the currently proposed bypass is a 
further indication of the ineffectiveness of the bypass in facilitating intrastate and interstate trips passing through 
central Virginia.  It also constitutes significant new information that must be evaluated in a new SEIS that takes a 
hard look at the impacts of the currently proposed bypass and the bypass extension as a single project rather than 
improperly segmenting them. 
34 Norm Marshall, Smart Mobility Inc., Review of VDOT’s Traffic Analysis in the Draft Environmental Assessment 
for Proposed Route 29 Bypass, at 2 (Oct. 8, 2012) (prepared for SELC) (Attachment 35) [hereinafter “Marshall 
Report”].  We hereby expressly incorporate into these comments all of the arguments raised in Marshall’s attached 
report.  (For purposes of avoiding repetition, not all of the arguments raised in Marshall’s report have been included 
in the body of these comments.) 
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year 2040 forecasts.”  TTTR at 3.  The TTTR also indicates that VDOT’s study team obtained 
the January model on January 23, 2012.  Id. 

 
The MPO also provided SELC with the January model, which Marshall reviewed.  He 

discovered that there was a significant problem with the data for “external traffic,” that is, traffic 
coming into the geographic area covered by the model (hereinafter “MPO model area”) from 
outside the model area’s boundaries.  A proper model should divide those external trips between 
destinations within the MPO model area and destinations outside the MPO model area.  The 
January model, however, incorrectly treats all future growth in external traffic as “through” trips, 
meaning those external trips are all shown as traveling entirely through the MPO model area to 
destinations outside the model area’s boundaries.  Marshall Report at 3.   

 
By treating all growth in external traffic as through trips, the January model produced a 

highly distorted growth rate for through trips. Marshall Report at 3.  That excessive growth in 
through trips, in turn, results in a significant exaggeration of the projected volume of traffic on 
highways such as the proposed bypass that are largely intended to attract through trips. Marshall 
Report at 3. 

 
Marshall and SELC discussed this problem in a conference call with MPO staff on 

January 18, 2012.  MPO staff acknowledged the problem and said that they were working to fix 
it and would have a corrected version of the model ready as soon as possible.  In a subsequent 
email exchange, MPO staff assured Marshall and SELC that resolving the issue with external 
traffic was their traffic modeler’s “highest priority.”  Email from Stephen Williams, Executive 
Director, TJPDC, to Norm Marshall, Smart Mobility Inc. (Jan. 30, 2012) (Attachment 36). 

 
SELC also brought this flaw to the attention of the MPO Policy Board—including the 

FHWA and VDOT members—at the Policy Board’s January 25, 2012 meeting, urging VDOT 
and FHWA not to conduct the traffic analysis for the Route 29 Bypass Draft EA until the 
problem with the external traffic patterns was resolved.  See MPO Policy Board Meeting 
Minutes (Jan. 25, 2012) (Attachment 37). 

 
MPO staff corrected the problem by early February and shared the corrected version of 

the model with SELC on February 7, 2012 (hereinafter “February model”).  MPO staff informed 
SELC that they also provided VDOT with the corrected version of the model at that time.   
 

Significantly, the amount of traffic the corrected February model projects for the 
proposed bypass in the year 2040, the design year used in the draft EA, dropped by several 
thousand vehicles per day compared to the flawed January model.  Specifically, the amount of 
traffic the February model projects would use the bypass in 2040 dropped 14%, from 27,798 
vehicles per day to 23,918 vehicles per day, a significant decrease for purposes of evaluating the 
effectiveness of the bypass in addressing traffic congestion.  Marshall Report at 5.  In addition, 
the corrected February model projects significantly fewer vehicles for various segments of Route 
29 in the No-Build scenario.  For example, for the segment of Route 29 between Polo Grounds 
Road and Hilton Heights Road, the February model projects 6,000 fewer vehicles per day in 
2040 than the January model, a reduction of 8%.  Thus, the flawed January model makes 
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conditions on Route 29 look worse, and the bypass much more effective, than the corrected 
model indicates either will be.  Marshall Report at 5.   

 
The projections generated by the corrected February model result in a substantially 

different picture of the effectiveness of the bypass in addressing traffic congestion on Route 29 
and achieving the project purposes.  The defective January model simply does not produce data 
that allow for a reasonable assessment of whether the proposed bypass would even meet the 
project purposes.  Marshall Report at 5.  

 
In short, VDOT and FHWA officials were made aware of the serious flaw with the 

January model, and the fact that it was being fixed, only two days after VDOT’s traffic study 
team initially received the January model from the MPO.  Less than two weeks later, the MPO 
made available a corrected model that resolved the external traffic problem.35  Yet VDOT opted 
to ignore the problem and used the defective model to generate the traffic data upon which the 
transportation analysis in the draft EA is based.  VDOT’s failure to use the corrected model, and 
its consequent reliance on flawed data in the traffic analysis in the draft EA, is arbitrary and 
capricious.  VDOT must assess the effectiveness of the proposed bypass based on reliable traffic 
forecasts from a valid travel demand model.36   
 

B. Even Using the Flawed Data, a More Complete Analysis Shows the Bypass Would Not 
Effectively Satisfy the Project Purpose and Need. 

 
Even using the flawed traffic forecasts generated by the January model, which 

significantly exaggerates the number of trips that would use the proposed bypass, it is apparent 
that the bypass is an outdated and ineffective solution to congestion on Route 29. 

 
1. VDOT’s Capacity Analysis Overlooks a Relevant Portion of Route 29 on 

which the Bypass Would Exacerbate Congestion.  
 
The draft EA states:   
 
The proposed project would relieve congestion on the three-mile section of U.S. 
Route 29 between U.S. Route 250 Bypass and the South Fork Rivanna River by 
providing additional north-south highway capacity and diverting traffic from the 
existing road….”   

                                                        
35 Additionally, SELC sent a letter to VDOT and FHWA dated May 31, 2012 that, among other things, emphasized 
again the extent of the problem with the external traffic in the January model and the need to use the revised version 
of the model that the MPO had made available in early February.  See Letter from Morgan Butler, Senior Attorney, 
SELC, to Irene Rico, FHWA Virginia Division Administrator, et al., at 4-5 (May 31, 2012) (Attachment 31).  
36 Another significant problem with the MPO’s regional travel demand modeling is its incorporation of unacceptably 
outdated “origin-destination” data to derive estimates of the amount of through traffic using the corridor.  As 
discussed in another report by Marshall that SELC submitted to VDOT and FHWA in October 2011, as well as in 
SELC’s May 31, 2012 letter to both agencies (Attachment 31), reliable origin-destination data are essential for 
assessing the effectiveness of the bypass proposal and comparing it to alternatives.  The last origin-destination study 
for this stretch of the Route 29 corridor is now over twenty years old.  The significant development and changing 
characteristics of the corridor that have occurred since that time have certainly altered transportation patterns to the 
degree that the data are no longer reliable and should not be used to form estimates of the volume of through traffic.  
Marshall Report at 5-6. 
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EA at 13.  Yet providing new capacity does not necessarily translate to solving congestion.  
Unless the volume of traffic exceeds capacity in the area in which the new capacity will be 
added, the additional capacity will often not have a demonstrable effect in improving levels-of-
service, the metric used to measure congestion. Marshall Report at 6.  Also, if adding the new 
capacity along one portion of a corridor generates additional traffic in an adjacent portion that 
already has insufficient capacity, the effects of exacerbating congestion on the portion that 
already exceeds capacity can spill over into the portion in which the additional capacity was 
added, in turn undermining the benefit of adding capacity there.    Marshall Report at 6. 
 

In Table 3 on page 6 of the draft EA, VDOT compares projected No-Build and Build 
traffic volumes on various segments of Route 29 and other roads.  However, the Route 29 
segments it includes are almost exclusively located south of the northern terminus of the 
proposed bypass.  The table only includes one short segment north of the proposed northern 
terminus. (This segment is labeled “North of Rt 29 Bypass Interchange” in Table 3 and extends 
from the approximate location of Ashwood Boulevard north to Hollymead Drive.  Marshall 
Report at 6).  There are no data presented on the impact the bypass would have on traffic 
volumes any farther to the north of the proposed northern terminus than Hollymead Drive.  This 
information is essential to be able to determine the effect the bypass would have on congestion 
on Route 29, both with respect to the portion that would be bypassed, as well as the area farther 
north.  Marshall Report at 6. 

 
Marshall used the MPO travel demand model to compare 2040 volumes to 2040 capacity 

along all relevant portions of Route 29, and the results are documented in the table on page 7 of 
his report.  Significantly, the MPO model indicates that 2040 traffic volumes along the stretch of 
Route 29 above the northern terminus of the proposed bypass will generally exceed capacity.  
Marshall Report at 8.  Conversely, the MPO model shows that there will be sufficient capacity 
within all but a short stretch of the 4.2-mile portion of Route 29 that the proposed bypass would 
span.  Id.   In other words, the bypass would remove vehicles from the portion of the Route 29 
corridor that generally will have sufficient capacity to handle 2040 traffic volumes without the 
bypass; at the same time, the bypass would generate additional traffic volume in the area north of 
the proposed northern terminus that would already have inadequate capacity in 2040, thus 
exacerbating congestion.  Id. 
 

More specifically, under the scenario in which the bypass is not built, only one of the ten 
segments of Route 29 located south of the proposed northern terminus of the bypass, a segment 
measuring about 0.83 mile, will be above capacity in 2040.  Meanwhile, four of the eight 
segments of Route 29 located north of the proposed northern terminus of the bypass—totaling 
over three miles in length—will be above capacity in 2040 in the No-Build scenario.  Id. 

 
In the Build scenario, the additional traffic volume that would result from building the 

bypass would exacerbate the capacity deficiencies in the four segments mentioned above, while 
also pushing a fifth segment beyond capacity, for a total of 3.37 miles of Route 29 exceeding 
capacity north of the proposed bypass.  Marshall Report at 8.  At the same time, although the 
bypass would reduce traffic volumes along the only segment of Route 29 south of the northern 
terminus projected to be above capacity in 2040, that segment would still be at 96% capacity 
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even with the bypass.  Id.  Marshall concludes that traffic bottlenecks resulting from the capacity 
deficiencies north of the proposed bypass could spill over onto the bypassed portion of Route 29 
and thus undermine the relatively small benefit from additional capacity.  Id.  In addition, the 
additional congestion the bypass would generate north of its northern terminus would undercut 
what little effectiveness it might offer in facilitating intrastate and interstate trips passing through 
central Virginia because the most severe bottleneck would become even more congested.  Id. 

 
By ignoring future traffic conditions on Route 29 north of the proposed bypass, the draft 

EA provides an incomplete and misleading analysis of the project’s effectiveness in reducing 
congestion on Route 29 and facilitating movement of through traffic.  Marshall Report at 8.  As 
Marshall’s analysis shows, when the model output for those segments north of the bypass is 
considered, the bypass likely would not noticeably improve travel conditions for through traffic; 
nor would it effectively address congestion on Route 29, even within the three-mile segment 
located between the 250 Bypass and the South Fork Rivanna River.  Id. at 8-9.  As a result, 
VDOT’s draft EA fails to take a hard look at important information that relates to the 
effectiveness of the bypass and its impacts on traffic conditions. See Marsh v. Oregon Natural 
Res. Council, 490 U.S. 360, 377 n.23 (1989) (“NEPA ensures that the agency will not act on 
incomplete information, only to regret its decision after it is too late to correct.”)  Such 
information must be evaluated in an SEIS.   

 
2. VDOT’s Intersections Analysis Show that the Bypass Would Do Little to Solve 

Congestion on Route 29. 
 
In the draft EA, VDOT evaluates the effect that diverting traffic from Route 29 to the 

proposed bypass would have on levels of service and average delay times at four intersections 
along the portion of Route 29 that would be bypassed:37 Greenbrier/29, Hydraulic/29, Rio/29, 
and Hilton Heights/29.  EA at 14.  The TTTR explains that VDOT’s study team used the traffic 
analysis software “Synchro” to conduct the analysis of traffic operations at these four 
intersections.  TTTR at 6.  As set forth in a document that VDOT’s Acting Charlottesville 
Residency Administrator provided to a member of the Albemarle County Board of Supervisors 
in July 2012 (a document also referenced in Marshall’s report), VDOT has successfully 
undertaken a significant level of traffic signal coordination along the portion of Route 29 located 
in Albemarle County in recent years.38  As Marshall explains, however, VDOT’s Synchro 
modeling does not account for this signal coordination.  Marshall Report at 9.  This failure 
invalidates the intersections analysis VDOT has presented in the draft EA and in the TTTR.  
Marshall reran the Synchro analysis after incorporating the appropriate signal coordination into 
his model runs which generated a more reliable intersections analysis, the results of which are 
discussed below.  Id.  

 
Even using VDOT’s flawed Synchro output, however, it is clear that the bypass in fact 

would do little to solve traffic congestion on Route 29, particularly in comparison to the set of 
projects included in the so-called No-Build scenario.  It would not effectively solve the major 

                                                        
37 Average delay is calculated as a weighted average of the delay for all movements through an intersection, so that 
higher-volume movements are weighted more heavily than the lower-volume movements.  Marshall Report at 9 n.4. 
38 VDOT, “Evaluation of Traffic Signal Re-Timing along Route 29 Corridor from Hydraulic Road to Airport/Proffit 
Road in Albemarle County” (and attached affidavit of Dennis S. Rooker dated Oct. 2, 2012) (Attachment 38). 
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sources of congestion at Hydraulic and Rio Roads along Route 29, and its minimal, isolated 
impacts on the less congested intersections would not effectively address congestion overall on 
the Route 29 corridor.   

 
a. Intersection of Greenbrier Drive and Route 29 

 
Based on VDOT’s data, building the bypass offers no improvement at the intersection of 

Greenbrier/29 beyond that already provided by the set of projects included in the No-Build 
scenario.  As seen in Table 4 in the draft EA, the difference between the delay in the No-Build 
and Build scenarios at the Greenbrier/29 intersection is insignificant.  While building the bypass 
decreases delay at both intersections by a trivial amount (3 seconds) in the PM peak hour, it 
actually increases delay at the intersection by the same amount in the AM peak hour.  
Significantly, the level of service at the intersection (“D” in AM peak; “F” in PM peak) is also 
the same between the No-Build and Build scenarios.  The bypass would clearly not improve 
traffic conditions at this intersection.  Marshall Report at 10. 

 
b. Intersection of Rio Road and Route 29 

 
 Similar to the Greenbrier/29 intersection, the bypass would have no impact on traffic 
conditions at the Rio/29 intersection.  The difference between the delay in the No-Build and 
Build scenarios at this intersection is trivial (one-second increase in AM peak; two-second 
reduction in PM peak).  Here again, building the bypass does not improve the level of service 
(“D” in AM and PM peak).  As with the Greenbrier/29 intersection, the bypass is no more 
effective than the No-Build scenario.  Id. 
 

Further, Table 4 in the draft EA does not include Synchro output data that were included 
in the TTTR.  This information shows that the grade-separated interchange planned for the 
Rio/29 intersection is the reason the busy intersection is projected to operate at an acceptable 
condition in 2040.  As explained in Marshall’s report, the data in Table 6 in the TTTR 
demonstrate that simply building a grade-separated interchange—without building the bypass—
would reduce average delay from 86 seconds to 35 seconds in the AM peak hour (significantly 
improving level of service two grades from “F” to “D”), and from 242 seconds to 40 seconds in 
the PM peak hour (also improving level of service from “F” to “D”).39  Marshall Report at 10.  
Notably, adding the bypass would only provide an additional 2 seconds of time savings in the 
PM peak hour, and it would increase delay at that intersection by a half-second in the AM peak 
hour.  Id. at 11. 

 
Therefore, using VDOT’s own Synchro output, it is clear that building the bypass offers 

no discernible time savings beyond the No-Build scenario at the busy Rio/29 intersection, and 

                                                        
39 It is worth pointing out that when VDOT calculated the average delay for the scenario in which the Rio/29 
intersection is replaced by a grade-separated interchange, it failed to average in the “through” traffic movements on 
Route 29.  Because of the very nature of a grade-separated interchange, these through movements would not 
experience any delay; they would be free-flowing through the interchange.  Thus, the average delay figure VDOT 
provides for the Rio/29 intersection is overstated.  If the lack of delay for the through traffic movements was 
factored into the average, the average delay would be in the range of 13 to 17 seconds, rather than 35 to 40 seconds. 
Marshall Report at 11 n.5. 
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that the planned grade-separated interchange is essential to solving this major source of 
congestion.  Id.  
 

c. Intersection of Hydraulic Road and Route 29 
 

Although Table 4 in the draft EA shows a notable reduction in delay between the 2040 
No-Build and the 2040 Build scenarios for the intersection of Hydraulic/29, the intersection 
would still function at a failing “F” level of service with the bypass.  This means that congestion 
at that intersection would not be solved by the bypass.  Rather, the intersection would remain a 
major, unresolved chokepoint and a primary cause of the congestion along this part of the Route 
29 corridor.  Marshall Report at 11.       

 
Further, as with the Rio/29 intersection, a grade-separated interchange at the 

Hydraulic/29 intersection would be a far more effective solution than the bypass, as Marshall’s 
analysis, discussed below, shows.  Although VDOT’s traffic analysis for the draft EA did not 
consider a grade-separated interchange at Hydraulic, two regional transportation studies of this 
portion of the Route 29 corridor recommended it:  the MPO’s 29-H-250 Phase 2 Final Report, 
and the MPO Corridor Study.  VDOT also included the interchange in its own set of 
recommendations for this portion of the Route 29 corridor in the Route 29 Corridor Study that 
VDOT completed in 2009.40  See VDOT Corridor Study at 42-43 (Attachment 26).   

 
d. Intersection of Hilton Heights Road and Route 29 

 
 Table 4 in the draft EA shows a reduction in delay between the 2040 No-Build and the 
2040 Build scenarios for the intersection of Hilton Heights/29: a 7-second reduction in delay 
during the AM peak hour, but with no improvement in the level of service from the No-Build 
scenario; and a 26-second reduction in the PM peak hour, with an improvement in the level of 
service from “E” to “D.”  Marshall Report at 11.  However, this improvement would occur at an 
intersection at which congestion is projected to be much less severe than at the major bottlenecks 
that will have a far greater effect on overall congestion along Albemarle County’s portion of 
Route 29.  Marshall Report at 11.  This slight improvement does not demonstrate that the 
proposed bypass will effectively address overall congestion on the corridor.  Further, as will be 
discussed below, once the Synchro modeling is corrected to account for the lack of traffic signal 
coordination, the 26-second improvement the bypass provides at Hilton Heights/29 in the PM 
peak hour is reduced to only 16 seconds.   
 
 Thus, even without correcting the serious flaws with VDOT’s Synchro analysis 
mentioned above, the data demonstrate that the proposed bypass does very little to improve 
traffic operations on Route 29 beyond the improvement that would be achieved by the set of 
projects that make up the No-Build scenario.  It would not effectively solve the major sources of 
congestion along the portion of Route 29 that the bypass would circumvent, and the slight, 
isolated improvements it might offer at less congested intersections would not effectively address 
overall congestion on the Route 29 corridor in this area.  In short, the bypass would not achieve 
the project purpose and need.  Marshall Report at 11-12.  VDOT’s refusal to consider 

                                                        
40 It thus makes even less sense for VDOT to fail to include this option as part of an alternative. 
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alternatives to a proposal that would not meet the project purposes is arbitrary and capricious; 
VDOT should prepare a SEIS that fully evaluates other alternatives.   
 

C. An Intersection Analysis with Traffic Signal Coordination Shows that Alternatives that 
Improve Route 29 Directly Would be More Effective than the Bypass. 

 
In addition to correcting the lack of traffic signal coordination in VDOT’s Synchro 

modeling files, as mentioned above, Marshall also added a grade-separated interchange at 
Hydraulic/29 to the Synchro modeling to determine the effectiveness of the proposed bypass in 
comparison to the so-called No-Build scenario with the addition of the interchange.   
 

His analysis shows that building a grade-separated interchange at Hydraulic/29 without a 
bypass would reduce average delay by 207 seconds (3 minutes, 27 seconds) in the AM peak 
hour, and by 271 seconds (4 minutes, 31 seconds) in the PM peak hour.41  In contrast, building 
the bypass without a grade-separated interchange would reduce average delay by 98 seconds in 
the AM peak hour and by 114 seconds (1 minute, 54 seconds) in the PM Peak Hour.  Marshall 
Report at 13.  In other words, building a grade-separated interchange at this intersection would 
provide 109 seconds (1 minute, 39 seconds) of savings in the AM peak hour and 157 seconds (2 
minutes, 37 seconds) of savings in the PM peak hour over the bypass.  In addition, the 
interchange would improve the intersection level of service to “D” and “E” in the AM and PM 
peak hours, respectively.  In contrast, if the bypass were built, both would remain at a failing “F” 
level of service without the interchange.42 Id.  at 13-14.  

 
Thus, a Synchro analysis that properly incorporates traffic signal coordination shows that 

an alternative that simply adds a grade-separated interchange at Hydraulic/29 to the set of 
projects assumed in the so-called “No-Build” scenario would more effectively reduce congestion 
on Route 29 than the bypass, to the benefit of drivers making local trips as well as those passing 
through Charlottesville and Albemarle. Id. at 14.  Adding other recommended improvements 
from the MPO Corridor Study would only increase the effectiveness of such an alternative.  It is 
therefore essential that VDOT prepare an SEIS to consider new alternatives. 
                                                        
41 Because VDOT did not factor the through lanes on Route 29 into its average delay calculations for the Rio/29 
grade-separated interchange, Marshall likewise did not incorporate those into his average delay calculations for the 
Hydraulic/29 grade-separated interchange.  As discussed in footnote 39 with respect to the Rio/29 interchange, if the 
through lanes were included in the calculation, however, the average delay at the Hydraulic/29 intersection would be 
only about half of the average delays reported above. Marshall Report at 13 n.7. 
42 Further, even these results downplay the positive effect that Berkmar Drive Extended, a key local parallel road 
project included in the No-Build scenario, would have on traffic flow in the Route 29 corridor.  The flawed regional 
travel demand model that VDOT used shows Berkmar Drive Extended with a volume-to-capacity ratio of only 39 
percent in 2040, even though it would run directly parallel to several segments of Route 29 projected to be over 
capacity.  Marshall Report at 14 n.8.  As explained in Marshall’s report, the travel demand model fails to distribute a 
realistic amount of traffic to Berkmar because it does not correctly calculate travel speeds on Route 29.  For 
instance, despite showing several segments of Route 29 as over capacity in 2040, the model incorrectly calculates 
that drivers will nonetheless be able to travel at an average speed of 43 mph along this portion of the highway.  As a 
result of this error, the model sees no reason to shift vehicles from Route 29 to Berkmar Drive Extended, resulting in 
an unrealistically low volume of traffic on that road.  Id.   If the model properly calculated the average speed on 
Route 29, Berkmar Drive Extended would divert a much higher number of trips from the congested segments of 
Route 29 that it parallels, resulting in an even higher level of effectiveness for alternatives that add different 
combinations of recommendations from the MPO Corridor Study to the so-called No-Build alternative.  Id. 
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IV. THE DRAFT EA’S ANALYSIS OF WATER QUALITY IMPACTS IS 
INADEQUATE. 
 

 The draft EA’s failure to address or sufficiently analyze a number of significant new 
circumstances concerning water quality further illustrates the EA’s inadequacy and the necessity 
of an SEIS.  First, the EA fails to properly analyze the proposed bypass and its potential impacts 
in light of the historic Chesapeake Bay Total Maximum Daily Load (“TMDL”) and Virginia’s 
Watershed Implementation Plan (“WIP”).  The EA also fails to assess the project and its 
potential impacts in light of the fact that the road would now cross through five benthic-impaired 
watersheds—the Rivanna River, Ivy Creek, South Fork Rivanna River, Moores Creek, and 
Meadow Creek watersheds—all of which have been listed and/or had a sediment TMDL 
developed to address their impairments since the 2003 SEIS.  In addition, the EA fails to address 
the bypass and its potential impacts in light of the recently revised Virginia Stormwater 
Management Regulations.  Finally, the EA fails to assess the potential impact of the bypass on 
the public drinking water supply despite the region’s adoption of a new water supply plan.  An 
SEIS is required given all of these significant new circumstances that are relevant to the impacts 
of the bypass on water quality. 
 

A. The EA Fails to Sufficiently Address the Chesapeake Bay TMDL. 
 

 The EA is inadequate, and an SEIS must be prepared, because the EA plainly fails to 
analyze the proposed bypass project and its potential impacts in light of the new Chesapeake Bay 
TMDL and Virginia’s participation in the historic multi-state and federal effort to restore clean 
water in the Bay region.  The EA identifies the TMDL as “new information” in its summary of 
environmental issues pertaining to the bypass project, and it recognizes that the Bay is receiving 
excessive amounts of nitrogen, phosphorus, and sediment from its major tributaries as a result of 
activities including “urban and suburban stormwater runoff.”  EA at 33, 48.  However, the EA 
includes no meaningful discussion or analysis of the affected environment in light of these 
significant new circumstances.  VDOT must prepare an SEIS to evaluate whether the proposed 
bypass is consistent with the Bay TMDL’s pollutant limits and the reduction goals and strategies 
established in Virginia’s WIP.  
 
 The significance of the Bay TMDL is without question.  Spurred by insufficient progress 
and continued poor water quality in the Bay and its tidal tributaries, the TMDL is a historic and 
comprehensive “pollution diet” with rigorous accountability measures designed to restore clean 
water in the Bay and the region’s streams, creeks, and rivers.43  The TMDL sets nitrogen, 
phosphorus, and sediment pollution limits for the entire watershed, as well as for each 
jurisdiction and major river basin within it.  As Virginia’s Phase I WIP acknowledges, the 
TMDL’s allocations are “permanent pollutant caps on each of the major Virginia Bay river 
basins that all the source sectors, added together, cannot exceed.”44  
 

                                                        
43 See U.S. EPA, Chesapeake Bay Total Maximum Daily Load for Nitrogen, Phosphorus and Sediment, at ES-1 
(Dec. 29, 2010) (Attachment 39), available at http://www.epa.gov/reg3wapd/tmdl/ChesapeakeBay/tmdlexec.html. 
44 See Commonwealth of Virginia, Chesapeake Bay TMDL Phase I Watershed Implementation Plan, at 11 (Nov. 29, 
2010) (Attachment 40) [hereinafter Virginia Phase I WIP], available at 
http://www.dcr.virginia.gov/vabaytmdl/documents/vatmdlwip.pdf.  
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The inadequacy of the EA is apparent because it provides no analysis of the proposed 
bypass project’s impacts on Virginia’s ability to achieve and maintain the pollutant load 
reductions required by the Bay TMDL.  As the Rivanna River Basin Commission affirmed in a 
letter to VDOT during the bypass scoping process, “[l]and clearing and the resultant impervious 
surfaces for this roadway will have an impact on local government’s ability to achieve nutrient 
and sediment load reductions called for by the Bay TMDL.”45  The EA curtails meaningful 
discussion of the TMDL’s requirements with its assertion that the “direct impacts of the Route 
29 Bypass project on the TMDL cannot be quantified” because “the [Chesapeake Bay] 
Watershed Model is not calibrated to a scale that could be used to assess water quality impacts at 
the project level.”  EA at 49.  This statement cannot remove VDOT’s responsibility to ensure 
that its activities do not hinder Virginia’s ability to meet the TMDL’s pollution reduction 
requirements.   

 
 The EA also attempts to dispel the notion that the bypass will have an effect on the 
TMDL by asserting that much of the road’s anticipated traffic volume “would shift from existing 
Route 29, which parallels the proposed bypass… [so that] any impacts associated with the usage 
of the bypass would most likely occur regardless of its existence.”  Id. at 49 (original emphasis).  
This statement plainly fails to address the correct issue, which is that the construction of the 
bypass, rather than its usage, may have water quality impacts.  VDOT’s environmental analysis 
cannot ignore the fact that the existence of the proposed bypass will increase the amount of 
impervious surface in the area, contributing to the generation of urban stormwater runoff and 
pollution that will reach local waters and could affect the Bay watershed.   
 
 The Bay TMDL assumes, and EPA expects, that all jurisdictions will account for and 
manage new or increased loadings of nitrogen, phosphorus, and sediment.  “Where the TMDL 
does not provide a specific allocation to accommodate new or increased loadings of nitrogen, 
phosphorus, or sediment, a jurisdiction may accommodate such new or increased loadings only 
through a mechanism allowing for quantifiable and accountable offsets of the new or increased 
load in an amount necessary to implement the TMDL and applicable [water quality standards] in 
the Chesapeake Bay and its tidal tributaries.”46  Accounting for growth in the urban/suburban 
stormwater sector, Virginia’s Phase I WIP specifically states that every new development project 
is required to meet pre-development loads upon completion of the project through a combination 
of site planning, BMPs and, if necessary, offsets.47  The EA is inadequate because it has not 
sufficiently explained how, or whether, the bypass would meet this requirement. 
 
 The EA’s insufficient analysis necessitates a fuller, more appropriate discussion of the 
relationship between the proposed bypass and the Bay TMDL.  VDOT must assess whether its 
plans for the project are consistent with the stormwater management programs and actions set 
forth in Virginia’s Phase II WIP, which collectively represent “a significant step forward in 

                                                        
45 See Letter from Leslie Middleton, Executive Director, Rivanna River Basin Commission, to Chris Collins, 
VDOT, at 2 (Feb. 28, 2012) (Attachment 41). 
46 See U.S. EPA, Chesapeake Bay Total Maximum Daily Load for Nitrogen, Phosphorus and Sediment, Section 10, 
Implementation and Adaptive Management, at 10-1 (Dec. 29, 2010) (Attachment 39), available at 
http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/FinalBayTMDL/CBayFinalTMDLSection10_final.pdf. 
47 See Virginia Phase I WIP at 86 (Attachment 40). 
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managing urban sources of nutrients and sediments.”48  As the Commonwealth has stated, the 
development of the Phase II WIP “confirms Virginia’s commitment to the conservation and 
restoration of the Chesapeake Bay and Virginia’s rivers.”49  To both honor this commitment and 
satisfy NEPA’s requirements, VDOT must prepare an SEIS that fully evaluates the significant 
new circumstances presented by the TMDL. 
 
 Further analysis in an SEIS is especially important because the Bay TMDL exemplifies 
the high priority that the federal government and Bay jurisdictions have placed on protecting and 
restoring the nation’s largest estuary and the region’s streams, creeks, and rivers.  Indeed, on 
May 12, 2009, President Obama signed Executive Order 13508, directing the federal government 
to lead a renewed effort to protect and restore the health, heritage, natural resources, and social 
and economic value of the Bay and the sustainability of its watershed.50  Recognizing the Bay as 
a “national treasure,” the Executive Order called for a “new era of shared Federal leadership” 
and tasked a team of federal agencies—the Federal Leadership Committee for the Chesapeake 
Bay—with developing an annual action plan and strategy for coordinated implementation of 
existing programs and projects to guide Bay efforts.51   
 
 The Federal Leadership Committee’s 2012 Action Plan states that U.S. Department of 
Transportation (“U.S. DOT”) programs are expected to be used to support Bay restoration.52  In 
fact, one of the 2012 Action Plan’s strategy goals, for which U.S. DOT is the lead agency, is to 
“[e]nsure that stormwater impacts are minimized as part of the environmental review of federal-
aid highway projects and other federally-assisted transportation projects.”53  U.S. DOT is tasked 
specifically with providing ongoing technical assistance to state DOTs as requested and 
continuing to encourage using federal transportation funds eligible under environmental 
restoration for projects to address stormwater management problems.54  Clearly, these goals must 
guide FHWA and VDOT’s analysis in an SEIS as the agencies evaluate the proposed bypass 
project, together with a full range of alternatives, and their comparative potential effects on Bay 
watershed restoration plans. 
 

With the renewed sense of urgency and serious commitment of federal, state, and local 
government to protecting the Chesapeake Bay, an SEIS must be prepared for the proposed 
bypass.  VDOT must evaluate the project and its potential impacts in light of the Bay TMDL’s 
reduction goals to ensure Virginia is achieving and maintaining the Bay TMDL allocations.   
Plans for new road construction projects, such as the bypass, which may increase pollutant loads 
to local watersheds and the greater Bay watershed as a whole, must be assessed with a clear 

                                                        
48 See Commonwealth of Virginia, Chesapeake Bay TMDL Phase II Watershed Implementation Plan, at 29 (Mar. 
30, 2012) (Attachment 42), available at http://www.dcr.virginia.gov/vabaytmdl/documents/baytmdlp2wip.pdf.  
49 Id. at 3. 
50 See Executive Order 13508, Chesapeake Bay Protection and Restoration, 74 Fed. Reg. 93, 23099 (May 15, 2009) 
(Attachment 43). 
51 Id. at 23,099-100. 
52 See Federal Leadership Committee for the Chesapeake Bay, Executive Order 13508 Action Plan Strategy for 
Protecting and Restoring the Chesapeake Bay Watershed, FY2012, at 34, note 1 (Mar. 30, 2012) (Attachment 44). 
53 See Federal Leadership Committee for the Chesapeake Bay, Chesapeake Bay E.O. 13508 FY2012 Action Plan, at 
5 (Mar. 30, 2012) (Attachment 45), available at 
http://executiveorder.chesapeakebay.net/file.axd?file=2012%2f3%2fFY2012+Action+Plan+for+posting.pdf. 
54 Id. 
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understanding of the TMDL’s goal to improve water quality and ecosystem health within the 
Bay region.   

 
B. The EA Fails to Address the Rivanna River Sediment TMDL.  
 
The inadequacy of the EA is also clear, and an SEIS is required, because the EA fails to 

include any discussion concerning the significant new circumstances and information presented 
by the 2008 sediment TMDL for the Rivanna River.55  This TMDL addresses two benthic-
impaired segments, which together extend from the Rivanna River’s confluence with the North 
and South Fork Rivanna Rivers to an unnamed tributary just after the RWSA-Glenmore 
wastewater treatment plant.56  The TMDL requires that the sediment load in the Rivanna River 
watershed be reduced by 45.1% to meet a total allocation of 35,896 lbs/day (13.1 million 
lbs/year).57  Accordingly, the waste load allocation for all point sources in the watershed is 
10,229 lbs/day (3.73 million lbs/year), and the load allocation for all non-point sources in the 
watershed is 22,007 lbs/day (8.06 million lbs/year).58 

 
Understanding this TMDL’s relationship with the proposed bypass is essential because 

the Rivanna River watershed, which covers approximately 332,530 acres in central Virginia, 
encompasses the bypass project area.59  In fact, the benthic impairment that the TMDL addresses 
begins barely three miles downstream from the point where the bypass would cross the South 
Fork Rivanna River.  Notably, the TMDL report, which has been approved by the U.S. EPA and 
the Virginia State Water Control Board, identifies “sedimentation caused by higher runoff flows” 
as the primary stressor contributing to the Rivanna River’s benthic impairment.60  Although the 
majority of the watershed is forested and agricultural land, the TMDL indicates that the area 
upstream and surrounding the impairment is within the City of Charlottesville, and “impervious 
surfaces of urban areas will increase the speed of runoff, which can erode banks, scour stream 
beds, and deliver toxic chemicals.”61  Also, in the upper portion of the watershed, studies have 
shown that there is a high level of sedimentation related to stream bank instability.62   

 
Clearly, this TMDL constitutes significant new information and changed circumstances 

that necessitate a full and comprehensive analysis of the proposed bypass project’s potential to 
increase sediment loadings to the Rivanna River watershed.  As noted above, construction of the 
road will increase the amount of impervious surface in the area, and the EA itself acknowledges 
that the indirect effects of the bypass “include stormwater runoff which, over time, can degrade 
water quality downstream of the project and in turn, adversely affect aquatic life.”  See EA at 54.  
As such, VDOT must reconsider the bypass in light of the Rivanna River TMDL, which affirms 
that improving the river’s impaired segments is “dependent upon reducing sediment loadings 

                                                        
55 See Virginia Department of Environmental Quality (DEQ), Benthic TMDL Development for the Rivanna River 
Watershed, Final Report (Mar. 2008) (Attachment 46) [hereinafter Rivanna River TMDL Report], available at 
http://www.deq.virginia.gov/portals/0/DEQ/Water/TMDL/apptmdls/jamesrvr/rivannabc.pdf. 
56 Id. at 1-3. 
57 Id. at 7-5, Tables 7-6 and 7-7. 
58 Id. 
59 Id. at 2-1. 
60 Id. at E-3. 
61 Id. at E-4. 
62 Id. 
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through stormwater control, as well as restoring instream and riparian habitat to alleviate the 
impacts of urbanization on the river.”63  VDOT must fully analyze these critical circumstances in 
the SEIS and reevaluate the stormwater control plans selected in 2003, before the sediment 
TMDL was developed. 

 
Full discussion and analysis of the bypass project’s water quality impacts in light of these 

new circumstances is especially critical because the Rivanna River TMDL set specific waste 
load allocations for stormwater sources regulated under Virginia’s municipal separate storm 
sewer systems (“MS4”) program, including VDOT road areas.  Under the TMDL, the sediment 
load from “VDOT Charlottesville Major Roads” is to be reduced by 59.3%, bringing its existing 
load of 18 lbs/day to its allocated load of 7 lbs/day.64  Likewise, the sediment load from “VDOT 
Albemarle Roads” is to be reduced by 59.3%, bringing its existing load of 162 lbs/day to its 
allocated load of 66 lbs/day.65  Concerning implementation, the Rivanna River TMDL affirms 
that MS4 permittees, such as VDOT, are to “specifically address the TMDL waste load 
allocations for stormwater through the iterative implementation of programmatic BMPs,” which 
will be monitored for their effectiveness.66 

 
With this new sediment TMDL, VDOT must ensure that its plans for the bypass are 

consistent with its waste load allocations for the Rivanna River watershed.  Yet, the EA fails to 
provide any analysis of how the major construction disturbances involved with building the 
bypass, and the addition of roughly 50 new acres of impervious surface upstream of this 
impairment, will be consistent with the sediment reductions required.67  Instead, VDOT must 
prepare an SEIS before a decision is made regarding the proposed bypass. 

 
C. The EA Fails to Analyze Ivy Creek and South Fork Rivanna River Impairments. 
 
The EA is also deficient because it fails to assess the proposed bypass project and its 

potential impacts in light of the new benthic impairments in Ivy Creek and the South Fork 
Rivanna River.  Ivy Creek’s impairment, initially listed in 2008 and lengthened in 2010, extends 
11.41 miles from Ivy Creek’s headwaters to its confluence with the South Fork Rivanna River 
Reservoir, and the South Fork Rivanna River’s impairment, initially listed in 2010, extends 3.38 
miles, from the Rivanna Water and Sewer Authority (“RWSA”) South Fork Rivanna River 
Public Water Intake to its confluence with the Rivanna River.68  The EA identifies both 
impairments as “new information” in its summary of environmental issues pertaining to the 
bypass project, see EA at 31, but it does not include any meaningful discussion or analysis of the 
extent to which the road’s construction and operation will affect these impairments.  Additional 
information is essential to evaluate the project’s potential impacts on the two impaired 

                                                        
63 Id. 
64 Id. at 7-3, Table 7-2. 
65 Id. 
66 Id. at 8-3. 
67 The SEIS states that a portion of the project that contains a 219-acre right of way will generate 33 new acres of 
impervious surface; based on this ratio, the project as a whole, which would have a 330-acre right of way, may then, 
proportionally, generate about 50 new acres of impervious surface.  See 2003 SEIS at 4-6, Table 4-2. 
68 See DEQ, Virginia Draft 2012 305(b)/303(d) Water Quality Assessment Integrated Report, App. 5, at 447-48 
(Mar. 2012) (Attachment 47) [hereinafter Draft 2012 Integrated Report], available at 
http://www.deq.state.va.us/LinkClick.aspx?fileticket=th3bMzaRELA%3d&tabid=1840&mid=2352.  
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waterways and on local efforts to restore their health, since Ivy Creek “drains the watershed 
where a large portion of the [proposed bypass] alignment is located,” and the impaired segment 
of the South Fork Rivanna River is “crossed by the alignment.” See EA at 46.   

 
Further analysis considering the potential source of these impairments is also necessary, 

because the stressor identification process may reveal that sediment is the most probable stressor 
on the benthic community in both waters.  Virginia’s Draft 2012 305(b)/303(d) Water Quality 
Assessment Integrated Report states that “[e]xcessive sedimentation is…one of the most 
prevalent impacts to benthic communities,” and “[t]he most common stressor across Virginia is 
streambed sedimentation.”69  Researchers at Virginia Tech have similarly noted that “elevated 
levels of sediment, organic matter, toxins, nutrients, and suspended solids” are among the most 
common benthic stressors.70  While the Virginia Department of Environmental Quality (“DEQ”) 
states that the source of Ivy Creek’s impairment is unknown, it does identify three potential 
sources of the South Fork Rivanna River’s impairment that could implicate sediment:  (1) dam or 
impoundment, (2) municipal (urbanized high density area), and (3) non-point sources.71 

 
It is also notable that the TMDL reports for other benthic-impaired waters in the 

Charlottesville-Albemarle area have identified sediment as one of the most probable stressors on 
the benthic community.  For example, the Rivanna River’s benthic impairment—roughly three 
miles downstream of the proposed bypass site—resulted in the development of a sediment 
TMDL, as discussed above.  The TMDL found that “sedimentation caused by higher runoff 
flows” was the primary stressor, and it concluded that improving the benthic community was 
“dependent upon reducing sediment loadings through stormwater control, as well as restoring 
instream and riparian habitat to alleviate the impacts of urbanization on the river.”72   

 
Likewise, the August 2012 TMDL development report for Moores Creek, Lodge Creek, 

Meadow Creek, and Schencks Branch—which lie immediately south of the Ivy Creek and South 
Fork Rivanna River watersheds—found that “sediment was the ‘most probable (pollutant) 
stressor’ in all four watersheds.”73  The TMDL development report noted that “hydrologic 
modification was also cited as a non-pollutant stressor in three of the four watersheds, primarily 
related to the large amounts of impervious surfaces in those watersheds.”74  During the bypass 
scoping process, the Rivanna River Basin Commission affirmed in a letter to VDOT that it had 
in fact “identified excessive sediment resulting from hydromodification (‘altered hydrology’) as 
the prime threat to the health of Rivanna streams.”75 
  
                                                        
69 See Draft 2012 Integrated Report at 182, 187 (Attachment 47) 
70 See Brian L. Benham, Jane L. Walker, Gene Yagow, TMDLs (Total Maximum Daily Loads) for Benthic 
Impairments, Virginia Polytechnic Institute and State University, Virginia Cooperative Extension, Publication 442-
556, at 3 (2009) (Attachment 48), available at http://pubs.ext.vt.edu/442/442-556/442-556_pdf.pdf. 
71 See Draft 2012 Integrated Report at 447-48 (Attachment 47). 
72 See Rivanna River TMDL Report, at E-3, E-4 (2008) (Attachment 46). 
73 See DEQ, Benthic TMDL Development Report for the Sediment Stressor, Moores Creek, Lodge Creek, Meadow 
Creek, and Schenks Branch, Albemarle County and Charlottesville City, Virginia, VT-BSE Document No.2011-
0007, at 93 (Aug. 20, 2012) (Attachment 49), available at 
http://www.deq.virginia.gov/portals/0/DEQ/Water/TMDL/drftmdls/schenksbctech.pdf. 
74 Id.   
75 See Letter from Leslie Middleton, Executive Director, Rivanna River Basin Commission, to Chris Collins, 
VDOT, at 3 (Feb. 28, 2012) (Attachment 41).   
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 Given the likelihood that sediment is also the most probable stressor in Ivy Creek and the 
South Fork Rivanna River, VDOT must provide a proper assessment of the bypass project’s 
potential to increase sediment loadings in both watersheds.  As the EA observes, “non-point 
source pollutants could possibly enter groundwater or surface water from stormwater runoff” 
during construction, and “[m]inor long-term water quality effects could occur as a result of 
increases in impervious pavement surfaces.”  EA at 46, 48.  The EA attempts to minimize the 
significance of these impacts in referring to “minor” long-term effects and in pointing to the 
mitigation measures VDOT selected in the 2003 SEIS.  Id. at 48.  However, VDOT must 
reassess whether the SEIS’s mitigation measures are sufficiently protective given the changed 
circumstances for both waterways. 
  
 The 2003 SEIS acknowledged that the proposed control measures during construction 
would only reduce the sediment load to the Rivanna Reservoir watershed from 672,000 pounds 
to 332,000 pounds—and the Reservoir watershed contains just 3.4 miles of the 6.2-mile bypass.  
Id. at 4-55, Table 4-19.  The northern end of the bypass extends 2.2 miles outside of the 
Reservoir watershed, into the South Fork Rivanna River watershed.  Id. at 4-6, Table 4-2.  Based 
on the ratio presented by the SEIS’s statement that a 3.4-mile stretch of the bypass would 
contribute 332,000 pounds of sediment to the Reservoir watershed with proposed control 
measures, a 2.2-mile stretch of the bypass may then, proportionally, contribute about 200,000 
pounds of sediment to the now-impaired South Fork Rivanna River watershed, even with 
proposed control measures.  The SEIS also stated that the 3.4-mile section of the bypass would 
add 33 acres of paved, 100% impervious surface to the 219 acres that comprise the project right 
of way within the Reservoir watershed.  Id. at 4-6, Table 4-2.  The 2.2-mile, northern end of the 
bypass may then, proportionally, add roughly 10 acres of paved, 100% impervious surface to the 
72 acres that comprise the project right of way within the South Fork Rivanna River watershed.    

 
A full and comprehensive analysis of the project’s potential impacts on these impaired 

waters is needed, as well, because the EA admits that other “foreseeable future actions” will 
adversely affect water quality in the Ivy Creek and South Fork Rivanna River watersheds.  See 
EA at 58.  In its summary of cumulative effects, the EA acknowledges that (1) potential 
temporary impacts to the Ivy Creek watershed could occur during construction of the 
Georgetown Road retro-fit projects; (2) other transportation projects have the potential to impact 
the South Fork Rivanna River; and (3) north of the South Fork Rivanna River, development is 
intensifying, including high density residential, office, and light industrial uses.  Id.  This 
information demonstrates the importance of considering the bypass project’s impacts on both 
watersheds now that they are impaired.  VDOT’s failure to analyze the cumulative effect of these 
actions in conjunction with the bypass project’s impacts is also contrary to NEPA requirements.  
As discussed earlier, whether cumulatively significant impacts on the environment can 
reasonably be anticipated is one of the “intensity” factors that is relevant to whether an SEIS is 
required.  See 40 C.F.R. § 1508.27 (b)(7).   

 
In sum, the Ivy Creek and South Fork Rivanna River’s benthic impairments constitute 

significant new circumstances and information that require a reevaluation of the proposed bypass 
project.  The Rivanna River Basin Commission itself “recommends that the existence of 
impaired waterways, identified through studies completed following the [2003] SEIS, points to 
the need for a comprehensive update of the SEIS to evaluate how the bypass might impact these 
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waterways and efforts to restore their health.”76  VDOT cannot move forward without preparing 
an SEIS that fully and fairly considers the causes of the Ivy Creek and South Fork Rivanna River 
impairments and the bypass project’s effects on these watersheds. 

 
D. The EA Fails to Address the Moores Creek & Meadow Creek TMDLs. 
 
The EA is also inadequate because it fails to address the new benthic impairments in 

Moores Creek and Meadow Creek, as well as the recent sediment TMDL and TMDL 
implementation plan that DEQ has developed to address the impairments,77 initially listed in 
2008 and 2006, respectively.  Moores Creek and Meadow Creek lie within the Rivanna River 
basin, immediately south of the Ivy Creek and South Fork Rivanna River watersheds.78  Their 
relationship with the bypass is significant, because the project’s proposed southern terminus 
straddles their watersheds.  See EA at 47, Fig. 5.  VDOT must evaluate the bypass and its 
potential impacts in light of these impairments and DEQ’s new plans to restore the health of both 
waters.  

 
Considering the effect of the bypass on these two watersheds is critical, because sediment 

is acknowledged as the most probable stressor in Moores Creek, with (1) municipal (urbanized 
high density area) and (2) non-point sources as the suspected sources of the impairment.79  For 
Meadow Creek, the two most probable stressors are sediment and hydrologic modifications; the 
suspected source of the impairment is non-point sources.80  The TMDL development report, 
issued in August 2012, states that sediment loads in both watersheds may arise from barren areas 
and construction sites, but “channel erosion from unstable banks and washoff from impervious 
areas are considered the most obvious contributors.”81  As to the hydrologic modifications 
stressor, the TMDL report observes that the Meadow Creek watershed contains a large amount 
of urban impervious area (23%), which modifies hydrologic regimes and is “likely to increase 
channel erosion and sediment loads downstream.”82  VDOT must prepare an SEIS fully 
analyzing this information, in comparison with alternatives, because the construction and 
operation of the road may exacerbate these water quality issues, as discussed above. 

 
VDOT must also assess whether the proposed bypass is consistent with the new sediment 

TMDL and TMDL implementation plan for both watersheds.  The TMDL development report 
has set aggregated waste load allocations for MS4 jurisdictions, including VDOT, within the 
Moores Creek and Meadow Creek watersheds, at 1,010.5 tons/year and 1,309.5 tons/year, 
respectively, and the allocations for future growth are 26.3 tons/year and 13.6 tons/years, 

                                                        
76 See Letter from Leslie Middleton, Executive Director, Rivanna River Basin Commission, to Chris Collins, 
VDOT, at 2 (Feb. 28, 2012) (Attachment 41). 
77 See DEQ, Benthic TMDL Development Report for the Sediment Stressor, Moores Creek, Lodge Creek, Meadow 
Creek, and Schenks Branch, Albemarle County and Charlottesville City, Virginia, VT-BSE Document No.2011-
0007 (Aug. 20, 2012) (Attachment 49), available at 
http://www.deq.virginia.gov/portals/0/DEQ/Water/TMDL/drftmdls/schenksbctech.pdf. 
78 Id. at 7-8. 
79 Id. at 48, 43. 
80 Id. at 58, 54. 
81 Id. at 48, 59. 
82 Id. at 58-9. 
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respectively.83  Overall, the sediment loads from urban impervious areas in the Moores Creek 
and Meadow Creek watersheds are to be reduced by 23% and 18%, respectively.84  The TMDL 
implementation plan, issued on September 6, 2012, outlines a number of actions to achieve the 
needed pollutant reduction goals specified in the TMDL.85  Notably, the plan’s primary pollutant 
control measures for urban areas relate to “stormwater management for control of sediment 
runoff” and to “urban stream restoration for reduction of stream channel contributions of 
sediment through erosion and mass wasting of unstable stream banks.”86 
  
 In short, it is clear that the Moores Creek and Meadow Creek benthic impairments, and 
the corresponding sediment TMDL and TMDL implementation plan, present significant new 
information and changed circumstances for the bypass project.  VDOT cannot proceed without 
preparing an SEIS that would both evaluate the project’s potential to increase sediment loadings 
to these impaired watersheds and determine whether the project, in comparison to alternatives, 
would be consistent with the sediment reductions required by the TMDL. 
 

E. The EA Fails to Address the Revised Stormwater Management Regulations. 
 
The EA is inadequate because it fails to include any analysis or assessment of how the 

proposed bypass project would meet the enhanced requirements of the recently revised Virginia 
Stormwater Management Regulations, which were adopted on May 24, 2011 and became 
effective on September 13, 2011.  Although the EA states that the bypass will require 
compliance with the applicable water quality requirements contained in the new regulations, see 
EA at 57, it has not addressed whether the stormwater control measures it selected in 2003, and 
to which it recommits in the EA, will be sufficient under the new regulations.  This analysis is 
critical, particularly because the Virginia Department of Conservation and Recreation (“DCR”) 
identifies the revised regulations as “an important part of the state’s efforts to protect the quality 
of local waters and the Chesapeake Bay.”87   

 
The revised Virginia Stormwater Management Regulations amend the water quality 

technical requirements applicable to stormwater discharges from land disturbing activities, and 
they establish minimum criteria for locality-administered stormwater management programs.  
See 4 VAC 50-60.  For new development projects, the total phosphorus load now may not 
exceed 0.41 pounds per acre per year, replacing the previous phosphorus load limit of 0.45 
pounds per acre per year.  4 VAC 50-60-63.  The revised regulations include an updated list of 
BMPs approved to reduce phosphorus loads and runoff volumes.  4 VAC 50-60-65.  Compliance 
with the enhanced water quality design criteria will be determined using a new Runoff Reduction 
Method, supported by recent stormwater research findings.88  4 VAC 50-60-65.  The revised 

                                                        
83 Id. at 98, Table 6-5. 
84 See DEQ, Moores Creek, Lodge Creek, Meadow Creek, and Schencks Branch Watersheds, TMDL 
Implementation Plan, VT-BSE Document No. 2012-0005, at 34 (Sept. 6, 2012) (Attachment 50), available at 
http://www.deq.virginia.gov/Portals/0/DEQ/Water/TMDL/ImplementationPlans/Drafts/mooresip.pdf. 
85 Id. 
86 Id. at 41. 
87 See Virginia Department of Conservation and Recreation (DCR), Virginia Stormwater Management Local 
Programs, available at http://www.dcr.virginia.gov/stormwater_management/stormwatlocopt.shtml. 
88 See DCR, Virginia Runoff Reduction Method Instructions & Documentation (Mar. 2011) (Attachment 51), 
available at http://www.dcr.virginia.gov/documents/swmrunred032811.pdf. 
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regulations also require that additional control measures are identified and implemented to 
ensure that discharges are consistent with the assumptions and requirements of any applicable 
TMDL waste load allocations.  4 VAC 50-60-54.  

 
These strengthened requirements constitute significant new or changed circumstances 

that are both relevant to environmental concerns and bear on the proposed project and its 
impacts, such that an SEIS is required to reevaluate the effectiveness and sufficiency of VDOT’s 
stormwater management plans for the bypass. 

 
F. The EA Fails to Assess Changed Circumstances Relating to Drinking Water Supply. 

 
RWSA, the agency that provides drinking water for the citizens of Charlottesville and 

Albemarle County, has adopted a new regional water supply plan since the 2003 SEIS was 
prepared.  The new plan places a much greater emphasis on the Rivanna Reservoir.  A new water 
transmission pipeline will be built to link the Rivanna Reservoir with the Ragged Mountain 
Reservoir, another major RWSA drinking water reservoir that serves Charlottesville and 
Albemarle residents.  The new pipeline will be used to transfer excess water from the Rivanna 
Reservoir to the Ragged Mountain Reservoir and the nearby Observatory water treatment plant, 
such that the Rivanna Reservoir will be the primary water source for both the Ragged Mountain 
Reservoir and the Observatory treatment plant.  (The pipeline currently used to fill the Ragged 
Mountain Reservoir and supply the Observatory plant feeds from a different water source; it will 
be decommissioned.)   

 
The new pipeline linking the two reservoirs means that any contamination the bypass 

causes in the Rivanna Reservoir from a hazardous materials spill or highway runoff would also 
potentially impact the Ragged Mountain Reservoir and the Observatory Water Treatment Plant.  
As the Director of the Albemarle County Department of Community Development stated in the 
department’s scoping comments, “a possible spill along this bypass has the potential for 
impacting both the Observatory and South Fork Rivanna Water Treatment plants.”89     

 
In the SEIS, VDOT described how, in the event of an emergency from a spill into the 

Rivanna Reservoir, drinking water service could be maintained for approximately three days.  
However, that emergency plan relies in part on using treated water from the Observatory water 
treatment plant and Ragged Mountain Reservoir during the time it takes the contamination to 
clear the Rivanna Reservoir.  With the Rivanna Reservoir now serving as the water source for 
the emergency supply, it is likely those facilities would also be offline in the event a spill 
contaminates the Rivanna Reservoir.  Thus, the emergency plan discussed in the SEIS may no 
longer be practicable, making a potential spill in the Rivanna Reservoir an even more serious 
potential impact than it was ten years ago.  Both Albemarle County and the Rivanna River Basin 
Commission brought this critical issue to VDOT’s attention during the scoping process.90  By 
failing to examine this issue in the EA, VDOT has improperly ignored an important potential 

                                                        
89 See Letter from Mark B. Graham, Albemarle County Director of Community Development, to Chris Collins, 
VDOT, at 3 (Feb. 29 2012) (Attachment 28). 
90 See Letter from Mark B. Graham, Director , Albemarle County Department of Community Development, to Chris 
Collins, VDOT, at 3 (Feb. 29 2012) (Attachment 28); Letter from Leslie Middleton, Executive Director, Rivanna 
River Basin Commission, to Chris Collins, VDOT, at 3 (Feb. 28, 2012) (Attachment 41). 
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impact of the proposed bypass, in violation of NEPA.  See Marsh v. Oregon Natural Res. 
Council, 490 U.S. 360, 377 n.23 (1989) (“NEPA ensures that the agency will not act on 
incomplete information, only to regret its decision after it is too late to correct.”).  Because of 
this significant change in circumstances that bears on the environmental impacts of the bypass, 
VDOT and FHWA must prepare an SEIS. 
 
V. THE EA FAILS ADEQUATELY TO CONSIDER IMPACTS ON THE 

ENDANGERED JAMES SPINYMUSSEL. 
 
As VDOT is aware, the federally endangered James spinymussel (Pleurobema collina) 

was found in Ivy Creek in the drainage path of the proposed bypass in 1997 when the road was 
previously under consideration.  The biological opinion prepared by the U.S. Fish and Wildlife 
Service (“FWS”) on June 5, 1998 (“BiOp”), under Section 7 of the Endangered Species Act 
(“ESA”), 16 U.S.C. § 1536, concluded that the bypass would not likely jeopardize the continued 
existence of the species.  See Letter from Karen L. Mayne, FWS, to Roberto Fonseca-Martinez, 
FHWA, Col. Robert H. Reardon, Jr., U.S. Army Corps of Engineers (June 5, 1998) (“BiOp”) 
(Attachment 52).  

 
A. NEPA Requires Preparation of an SEIS. 

 
 However, since the 1998 BiOp and the NEPA documents related to the bypass were 

prepared, DEQ, as stated above, has listed Ivy Creek as impaired for benthics from its 
headwaters downstream to its confluence with the South Fork Rivanna River Reservoir, a total of 
11.41 river miles.  DEQ Draft 2012 303(b)/303(d) Report at 447 (Attachment 47).  Ivy Creek 
drains the watershed where a large portion of the proposed bypass alignment is located.  While 
the source of impairment is not yet known, and no TMDL has yet been undertaken, elevated 
levels of sediment are a common benthic stressor.  As the 303(b)/303(d) Report states:  
“Excessive sedimentation . . . is one of the most prevalent impacts to benthic communities.”  Id. 
at 182.  The Report further provides that “[t]he most common stressor [to benthic communities] 
across Virginia is streambed sedimentation.”  Id. at 187.  See also id. at 186-88; Virginia Tech 
Benthic Impairments Fact Sheet at 3 (Attachment 48).   

 
The 1998 BiOp indicates that siltation is among the main causes for the decline of the 

James spinymussel and that siltation generated by road construction and other sources “have 
contributed to water quality problems and the decline of the James spinymussel.”  BiOp at 4.   
Likewise, the scoping comments from DCR note that threats to the James spinymussel include, 
among others, erosion and sedimentation from road construction.  Memorandum from Roberta 
Rhur, DCR, to Chris Collins, VDOT, at 1 (Feb. 29, 2012) (Attachment 53).  DCR also states 
that, because mussels are sedentary organisms, “they are sensitive to water quality degradation 
related to increased sedimentation and pollution.”  Id. at 2.  In addition, DCR recommended 
coordination with the FWS and the Virginia Department of Game and Inland Fisheries “to ensure 
compliance with protected species legislation.”  Id.  

 
With the revival of the moribund bypass project in July 2011, Virginia Tech researchers 

Brett J.K. Ostby and Richard J. Neves, at VDOT’s request, conducted a survey in October 2011 
of the James spinymussel in Ivy Creek in proximity to the proposed bypass.  See Final Report:  
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Survey for Freshwater Mussels in Ivy Creek, in Proximity to the Proposed Route 29 Bypass 
Corridor (Dec. 2011) (Attachment 54).  Ostby and Neves found new occurrences of the James 
spinymussel in one stretch of Ivy Creek.  See, e.g., id. at 8.  In addition, the report indicates that, 
if the bypass goes forward, “efforts should be made to minimize impacts to what may be a low 
density, but persistent population [of the James spinymussel] inhabiting selective instream 
habitats of Ivy Creek.”  Id.  The report further states that, “[b]ecause this stream exhibits 
disturbance, is a suspected contributor of sediments to the South Fork Rivanna River Reservoir, 
and supports a population of the endangered [James spinymussel], it should be further assessed 
as a candidate for protective management and possible restoration.”  Id. at 8-9. 

 
1. Adverse Impacts on the James spinymussel Require an SEIS. 

 
The U.S. Supreme Court has stated that “the decision whether to prepare a supplemental 

EIS is similar to the decision whether to prepare an EIS in the first instance:  If there remains 
‘major Federal actio[n]’ to occur, and if the new information is sufficient to show that the 
remaining action will ‘affec[t] the quality of the human environment’ in a significant manner or 
to a significant extent not already considered, a supplemental EIS must be prepared.”  Marsh v. 
Oregon Natural Res. Council, 490 U.S. 360, 374 (1989) (quoting 42 U.S.C. § 4332(2)(C)).   
Whether a proposed action may significantly affect the environment depends on both context and 
intensity.  40 C.F.R. § 1508.27.  “Intensity” refers to the severity of the impact and requires the 
agency to evaluate a number of factors, including the degree to which the proposed action may 
adversely affect an endangered species.  Id. § 1508.27 (b)(9).  Because the proposed bypass may 
adversely affect the James spinymussel, an SEIS is required.   

 
2. Significant New Information/Changed Circumstances Require an SEIS. 

 
The EA incorrectly indicates that no new information has been identified that would 

change the “no jeopardy” conclusion from the previous Section 7 consultation with the FWS 
regarding the James spinymussel.  EA at 31.  The EA does acknowledge that the Ivy Creek 
impairment is new information, but it does not address the potential for sediment from the bypass 
entering Ivy Creek to adversely affect the James spinymussel within the meaning of the ESA. 
Because of this significant new information regarding the impairment of Ivy Creek, and the 
potential impacts on a federally listed endangered species, an SEIS must be prepared.    

 
B. Reinitiation of Consultation Under Section 7 of the Endangered Species Act Is 

Required.  
 

Finally, the new information and circumstances regarding the impairment of Ivy Creek 
also require reinitiation of formal consultation under Section 7 of the ESA in addition to 
preparation of an SEIS.  The contribution of sediment from runoff from the bypass may affect 
the James spinymussel in a manner that has not previously been considered, triggering 
reinitiation of consultation.  See 50 CFR § 402.16.    
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VI. THE DRAFT EA FAILS TO CONSIDER THE IMPACTS ON THE RIVANNA 
TRAIL AND UVA NATURAL AREA AT THE SOUTHERN TERMINUS. 

 
A. The EA Fails to Assess the Impacts of the Bypass on the Trail and Natural Area in 

Violation of NEPA.   
 
The draft EA completely overlooks the impacts on important natural and community 

resources in the vicinity of the project’s proposed southern terminus.  It largely ignores the large 
forested area on UVA-owned land abutting the 250 Bypass and straddling Leonard Sandridge 
Road, which also contains both a tributary of Meadow Creek and a large section of the Rivanna 
Trail, and serves as a key buffer between the 250 Bypass and UVA’s North Grounds.  See UVA 
Architect’s Presentation. Both the SEIS design and VDOT’s current design for the southern 
terminus would significantly impact these resources.91  To satisfy NEPA, VDOT must prepare 
an SEIS that thoroughly analyzes impacts to these resources.   
 

B. VDOT Must Prepare a Section 4(f) Evaluation of the Bypass’s Impacts on These 
Resources. 
 
In addition, both the UVA-owned forested area and the Rivanna Trail segment running 

through it qualify as Section 4(f) resources under the Department of Transportation Act.  VDOT 
must prepare a Section 4(f) evaluation for these resources before any decision is made regarding 
the proposed bypass.  Under Section 4(f), FHWA may not approve any program or project which 
requires the use of publicly-owned land from a public park or recreation area of national, state, or 
local significance unless: “(1) there is no feasible and prudent alternative to the use of such land, 
and (2) such program includes all possible planning to minimize harm to such [land] resulting 
from such use.”  23 U.S.C. § 138(a).     

 
For public parks and recreation areas, FHWA’s Section 4(f) Policy Paper provides that to 

constitute a Section 4(f) resource, the relevant property must be “both publicly owned and open 
to the public,” and must be a “significant resource.”92  FHWA policy further provides that parks 
and recreation areas that are both publicly owned and open to the public are “presumed to be 
significant unless the official with jurisdiction over the site concludes that the entire site is not 
significant.”  Id. at 6.  Finally, a Section 4(f) analysis is required when a proposed project will 
either directly or constructively “use” the relevant property.93  The two public resources 
described below, the UVA-owned natural area and a segment of the Rivanna Trail running 
through it, each clearly meet Section 4(f)’s criteria for a public park or recreation area.   
 
 

                                                        
91 Both designs include ramps entering and exiting Leonard Sandridge Road that would cut significantly into this 
forested area and directly block or run closely alongside significant portions of the Rivanna Trail.  VDOT has not 
analyzed impacts to these resources for either the SEIS or Skanska-Branch design. 
92 FHWA, Section 4(f) Policy Paper at 5-6 (2012), available at 
http://www.virginiadot.org/info/2010_traffic_data_by_jurisdiction.asp. 
93 23 C.F.R. § 774.17.  “Direct” use occurs when protected land is either temporarily or permanently occupied by a 
proposed transportation project.  Id.  “Constructive” use occurs when a project does not directly infringe upon 
protected land, but “the project’s proximity impacts are so severe that the protected activities, features, or attributes 
that qualify the property for protection under Section 4(f) are substantially impaired.”  23 C.F.R. § 774.15(a). 
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 As mentioned, the forestland is owned by UVA’s Rector and Board of Visitors,94 a public 
entity,95 and is open to the general public.  UVA’s current master plan, the 2008 Grounds Plan, 
designates this forestland as a “natural area.”96  It includes a land use objective to “[p]rotect 
wooded, riparian or otherwise undeveloped lands, and provide access to these areas for 
educational and recreational use.”  Id. at 36.  This particular area represents one of the largest 
designated natural areas on the UVA Grounds (and the largest in UVA’s North Grounds).  See 
id. at 34.   
 

The Rivanna Trail section running through this UVA-owned natural area also qualifies as 
a Section 4(f) resource.97  Like the Rivanna Trail generally, the section of the Trail located at the 
southern terminus of the proposed bypass is open to the public.98    In addition, the entire 
Rivanna Trail was designated as a “National Recreation Trail” in 2002 due to its importance in 
providing outdoor recreational opportunities for residents in the Charlottesville-Albemarle urban 
area,99 and portions of the trail have been incorporated into the Virginia Birding and Wildlife 
Trail system since 2004.100  According to the Rivanna Trails Foundation (“RTF”), this particular 
segment near the proposed southern terminus is one of the most heavily-used in the entire trail 
system, frequently utilized by UVA students, faculty, and staff, and the general public alike.  See 
RTF Letter (Attachment 59).  
  

The proposed bypass would directly and constructively use both of these public 
resources.  With respect to the natural area, in both the SEIS design and the current design, the 
southern terminus would occupy large sections of this area on both sides of Leonard Sandridge 
Road,101 constituting a direct use of this resource.  Likewise, the southern terminus (both in the 
current and SEIS designs) would directly and constructively use the relevant section of the 
Rivanna Trail.102  UVA’s Architect recently voiced concerns about the potential impacts of the 
current design’s proposed southern terminus on both the natural area and the Rivanna Trail.  See 

                                                        
94 See Attachment 55; Albemarle County GIS Web, Parcel # 076A0-00-00-000J1, available at 
http://gisweb.albemarle.org/GISWeb/; Charlottesville GIS Viewer, Parcel # 010001600, available at 
http://gisweb.charlottesville.org/GISViewer/Account/Logon. 
95 UVA’s Rector and Board of Visitors is “at all times subject to the control of the General Assembly” of Virginia.  
See Va. Code § 23-69.  
96 University of Virginia, Office of the Architect for the University, Grounds Plan at 34 (2008) (Attachment 56), 
available at http://www.virginia.edu/architectoffice/GroundsPlanWebsite/GPNEW/Introduction/GPHome.html. 
97 See Rivanna Trails Foundation, Trail Map, http://www.rivannatrails.org/Default.aspx?pageId=952656 (last visited 
Oct. 2, 2012) (Attachment 57) [hereinafter RTF Trail Map]; see also UVA Architect’s Presentation (Attachment 
22). 
98 Unlike portions of the Rivanna Trail previously evaluated for this project, which were summarily dismissed from 
potential Section 4(f) protection because they were located on private lands, see 2000 Section 4(f) Evaluation at 22-
23, this section runs through UVA property. 
99 National Recreation Trails, The Rivanna Trail, 
http://www.americantrails.org/NRTDatabase/trailDetail.php?recordID=3321 (last visited Oct. 2, 2012) (Attachment 
58); see also Letter from the Rivanna Trails Foundation to Angel Deem & James S. Utterback, VDOT (Sept. 26, 
2012) (Attachment 59) [hereinafter RTF Letter]. 
100 See Virginia DGIF, Virginia Birding and Wildlife Trail, Monticello & Rivanna Loop, (Attachment 60) 
http://www.dgif.virginia.gov/vbwt/loop.asp?trail=3&loop=PMR (last visited Oct. 2, 2012); see also RTF Letter 
(Attachment 59). 
101 See 2008 Grounds Plan at 34 (Attachment 56) for a map of the designated natural area; UVA Architect’s 
Presentation (Attachment 22). 
102 See RTF Trail Map (Attachment 57); UVA Architect’s Presentation (Attachment 22). 
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UVA Architect’s Presentation (Attachment 22).  In addition, in a recent letter to VDOT, RTF 
raised concerns that the proposed southern terminus may have substantial impacts on this 
segment of the trail, both during and after construction, including the displacement or complete 
loss of significant portions of the trail in this area.  See RTF Letter (Attachment 59).   
 
 In sum, these two resources qualify for Section 4(f) protection, and will suffer direct 
and/or constructive use from the proposed southern terminus.  Therefore, VDOT must prepare a 
Section 4(f) evaluation before a decision can be made on the proposed bypass.  
 
VII. THE NOISE ANALYSIS INADEQUATELY ANALYZES IMPACTS AND 

ABATEMENT MEASURES. 
  

FHWA’s “Procedures for Abatement of Highway Traffic Noise and Construction Noise” 
require VDOT to identify “traffic noise impacts” in the vicinity of a proposed project, and to 
evaluate noise abatement measures to mitigate these impacts.  Under 23 C.F.R. § 772.5, there are 
two forms of “traffic noise impact”: (1) design-year build condition noise levels that approach or 
exceed FHWA’s Noise Abatement Criteria (“NAC”) relevant to a particular noise-sensitive 
activity; and (2) design-year build condition noise levels that create a “substantial noise increase” 
over existing noise levels.103  Where traffic noise impacts are identified, VDOT must consider 
noise abatement measures, and must incorporate those abatement measures deemed to be 
“feasible” and “reasonable.”  23 C.F.R. § 772.13. 

 
The draft EA’s analysis of traffic noise impacts and abatement measures is deficient in a 

number of respects, including the failure to consider important changes to the project in the 
current design that will result in significant additional traffic noise impacts; potential traffic noise 
impacts to trail systems along the project route; and noise abatement measures other than noise 
barriers.  In addition, VDOT has failed to explain a significant discrepancy in the truck traffic 
percentage for the 29 Bypass assumed in the draft EA versus the significantly higher percentage 
set forth in the RFP and prior NEPA analyses for the project.  The draft EA’s noise analysis thus 
fails to take the “hard look” required by NEPA.  
 

A. The Current Design Will Result in Significant Additional Noise Impacts. 
 
As discussed in Section I, VDOT’s failure to consider new impacts from the project in 

light of the current design, for which VDOT has entered into a design-build contract, is a critical 
deficiency in the draft EA.  This shortcoming is particularly important, because the significant 
design modifications in the vicinity of the southern terminus will clearly result in traffic noise 
impacts that VDOT has not at all considered in the draft EA. 

 
FHWA’s noise regulations require an agency to use the most current design available at 

the time it completes its NEPA document, stating that: 
 

                                                        
103 In Virginia, a “substantial noise increase” is defined for purposes of this criterion as an increase of 10 decibels 
(“dBA”) or greater in the design-year build condition.  VDOT, Highway Traffic Noise Impact Analysis Guidance 
Manual at 18 (2011) [hereinafter VDOT Noise Manual], available at http://www.virginiadot.org/projects/pr-noise-
walls-about.asp. 
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The environmental document shall identify locations where noise impacts are predicted 
to occur, where noise abatement is feasible and reasonable, and locations with impacts 
that have no feasible or reasonable noise abatement alternative.  For environmental 
clearance, this analysis shall be completed to the extent that design information on the 
alternative(s) under study in the environmental document is available at the time the 
environmental clearance document is completed.  A statement of likelihood shall be 
included in the environmental document since feasibility and reasonableness 
determinations may change due to changes in project design after approval of the 
environmental document. 

 
23 C.F.R. § 772.13(g)(3) (emphasis added).  Although FHWA regulations and VDOT guidance 
allow for a two-phased noise analysis to account for changes occurring during the final design 
stage, this passage nevertheless indicates that, to satisfy NEPA, the preliminary traffic noise 
analysis must be based on design information available at the time the environmental document 
is completed and approved.  CTB awarded a design-build contract to Skanska-Branch in June 
2012 based on the current design, nearly two months before VDOT released the draft EA.  
Skanska-Branch’s design clearly reflects the most current design available for study, the impacts 
of which must be analyzed. 
 
 The current design differs substantially from the SEIS design evaluated in the draft EA in 
key areas relevant to the traffic noise analysis.  As one significant example, the SEIS design 
shifted the existing 250 Bypass significantly to the south and farther away from St. Anne’s 
Belfield School and nearby residences in the vicinity of the southern terminus.  See OCL Design 
Comments at 2 (Attachment 19).  This shift resulted in the projected noise levels at St. Anne’s 
decreasing substantially (as much as 12 decibels at one location).  As VDOT’s Preliminary 
Noise Analysis Draft Report (hereinafter “Preliminary Noise Analysis”) prepared for the draft 
EA indicates: “The main reason for the decrease in sound levels is the southern shift of the Route 
250 Bypass travel lanes.  In this area, the lanes that carry the majority of traffic are being shifted 
approximately 300 feet further away from the school.”  Preliminary Noise Analysis at 11.   Based 
on this presumed shift, the Preliminary Noise Analysis found that the threshold for determining 
whether noise abatement measures must be considered was not met, since the shift would 
decrease noise levels at St. Anne’s below FHWA’s NAC. 104    
 
 The EA’s noise analysis is premised entirely upon this presumed significant shift of the 
existing 250 Bypass.  However, this analysis is completely flawed because the current design 
instead only slightly shifts the 250 Bypass—30 to 32 feet south of the school.  See OCL Design 
Comments at 2 (Attachment 19).  Currently, noise levels at St. Anne’s already exceed FHWA’s 
NAC at two receptors due in large part to its proximity to the 250 Bypass.  Preliminary Noise 
Analysis at Table 3B.   Because future traffic volumes, speeds, and traffic composition on the 
250 Bypass are predicted to equal or exceed existing conditions, the much less significant shift of 

                                                        
104 Id. at Table 3B.  An additional residential property in the area (in Common Noise Environment (CNE) “E”) 
similarly shows a change from exceeding the NAC under existing conditions to falling well below the NAC in the 
2040 Build condition.  Id.  The Preliminary Noise Analysis notes that this decrease in residential noise is also due to 
the same shift in the 250 Bypass alignment that is not a feature of the current design.  Id. at 12. 
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the road in the current design means that St. Anne’s would likely experience traffic noise impacts 
in the 2040 Build condition, and thus warrant noise abatement evaluation.105   
 

As a result of VDOT’s failure to consider this substantial design change in its noise 
analysis, the draft EA significantly understates the noise impacts to St. Anne’s, which in fact 
would be one of the areas that the bypass would most heavily impact.  In addition, VDOT’s 
failure improperly precludes consideration of any noise abatement measures for the school.   

 
Other changes reflected in the current design may produce new adverse noise impacts as 

well.  In the current design, the closest roadway to St. Anne’s—the off-ramp from the proposed 
bypass southbound to the existing 250 Bypass eastbound—has been shifted as much as 147 feet 
closer and 47 feet higher in elevation in relation to the school property than in the SEIS design 
evaluated in the draft EA.  See OCL Design Comments at 2 (Attachment 19).   

 
Roadway grades are also substantially steeper at some locations in the current design.  

While VDOT had previously limited the maximum permissible grade of the mainline bypass 
lanes to 4%, it increased the allowance to 6% in the RFP.  See Final RFP, Attachment 2.5 
(“Minimum Roadway Design Criteria Table”) (Attachment 20).  Consequently, Skanska-
Branch’s current design includes a 6% grade in the vicinity of Stillhouse Mountain, compared to 
a grade of about 3.7% in the SEIS design.  See OCL Design Comments at 2 (Attachment 19).  In 
its 1997 Final Design Noise Report (“FDNR”) on a prior bypass design, VDOT noted that the 
minimization of the roadway grade near Stillhouse Mountain reduced potential traffic noise 
impacts.  FDNR at 25 (Attachment 62).  Yet the current design substantially increases the grade, 
which will result in a corresponding significant increase in noise levels.  

 
The current design for the proposed southern terminus would also require cars and trucks 

to climb a very steep 11.36% grade over the 250 Bypass immediately after potentially slowing 
down or stopping at a new traffic light.  Id.  The grade is more than twice the average grade of I-
64 as it climbs Afton Mountain to the west of Charlottesville.  See VTRC Report at 13 
(Attachment 21).  Overall, the current design presents substantially different traffic noise impacts 
in the vicinity of the southern terminus and Stillhouse Mountain than the SEIS design.  

 
These design changes represent a significant change in circumstances that require VDOT 

and FHWA to prepare an SEIS.  In addition, the highly uncertain or highly controversial nature 
of the impacts from these changes also point to the need to prepare an SEIS.  Under NEPA’s 
intensity criteria, for example, impacts are highly controversial when there is a substantial 
dispute about the size, nature or effect of the action (and not whether the project is simply 
controversial).  At the least, uncertainty about the additional adverse noise and other impacts 
from the current design underscore the need to prepare an SEIS.  See 40 C.F.R. §§ 
1508.27(b)(4),(5). 

 
 
 
 

                                                        
105 See Letter from Kristin Fusco Rowe, P.E., Straughan Environmental, Inc., to Morgan Butler, SELC (Sept. 20, 
2012) (Attachment 61). 
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B. The Noise Analysis Overlooks Impacts to Trail Systems in the Project Area. 
 
Another deficiency in the draft EA’s traffic noise analysis is VDOT’s failure to analyze 

potential noise impacts to trail systems in the project area.  Both Section 4(f) sites and “trails and 
trail crossings” are noise-sensitive land uses that must be evaluated.  See Preliminary Noise 
Analysis, Table 1 (Activity Category C).   

 
 1. Noise Impacts Have Previously Been Identified at Mary Greer’s Trails. 
 
The 2000 Section 4(f) Evaluation for the Albemarle County School Complex found that 

the project would exceed FHWA’s NAC at protected Section 4(f) trail systems behind both Jack 
Jouett Middle School and Mary Greer Elementary School, including a noise level of 67 decibels 
measured at Mary Greer’s trails.  See 2000 Section 4(f) Evaluation at 30-32.  However, the draft 
EA’s Preliminary Noise Analysis fails to even consider these trails, instead measuring noise 
levels only at the schools’ athletic fields, which are farther removed from the proposed project.  
By doing so, the Preliminary Noise Analysis shows no traffic noise impacts occurring at Mary 
Greer Elementary.  Because of this flawed analysis, VDOT has failed to consider noise 
abatement for any part of the school property.  Preliminary Noise Analysis at Table 3A.  Given 
the findings of the previous Section 4(f) Evaluation that identified traffic noise impacts at these 
trails in this same location, VDOT’s failure to assess the noise impacts and evaluate noise 
abatement measures in this area falls short of NEPA’s requirements.  

 
 2. The Proposed Southern Terminus Would Impact the Rivanna Trail. 
 
Another important trail system the draft EA fails to address is a segment of the Rivanna 

Trail running through publicly-owned land near the proposed southern terminus, as discussed in 
Section VI.  In this area, the Rivanna Trail runs through a natural area in UVA’s North Grounds 
bordering the 250 Bypass.  See UVA Architect’s Presentation (Attachment 22).  The Rivanna 
Trail serves as an important outdoor recreational resource for residents of the Charlottesville-
Albemarle urban area, and this particular segment is one of the most heavily used in the entire 
Rivanna Trail system.  See RTF Letter (Attachment 59).  Given the proposed location of the 
southern terminus in both the SEIS design and the current design, this trail system will 
experience significant traffic noise impacts from the proposed project.  Portions of the road 
would run directly through parts of the trail, as discussed in Section VI.  To satisfy NEPA, 
VDOT must fully evaluate the potential noise impacts to the Rivanna Trail. 
 

C. Multiple Forms of Noise Abatement Should Be Considered. 
 
VDOT only considered one form of noise abatement throughout the project area, despite 

FHWA and VDOT’s own policies recommending the evaluation of multiple noise abatement 
measures.  FHWA regulations provide that a state highway agency may consider a number of 
different noise abatement measures to mitigate traffic noise impacts, 23 C.F.R. § 772.15(c), and 
that “[a]t a minimum, the highway agency shall consider noise abatement in the form of a noise 
barrier.”  Id. § 772.13(c) (emphasis added).  In addition, the VDOT Noise Manual provides that 
“[t]he following noise abatement measures, from 23 CFR 772.15(c), should be considered when 
analyses indicate that the transportation project will have noise impacts on sensitive receptors”: 
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(1) noise barriers; (2) traffic management measures; (3) alteration of horizontal and vertical 
alignments; (4) acquisition of real property to serve as a buffer zone; and (5) noise insulation of 
Activity Category D land use facilities.  VDOT Noise Manual at 16 (emphasis added).   

 
Despite these FHWA and VDOT policies, the Preliminary Noise Analysis only considers 

one form of noise abatement in the project area, noise barriers, the minimum required under 
FHWA regulations.  See Preliminary Noise Analysis at 13-14.  In contrast, both the FEIS and 
FDNR for the project evaluated additional forms of noise abatement, including traffic 
management and alteration of the horizontal and vertical alignments of the roadway.  See FEIS at 
IV-25 to IV-28; FDNR at 21, 25 (Attachment 62).  The FDNR noted that the previous bypass 
design included minimization of roadway grades near Stillhouse Mountain as an effective noise 
abatement measure, which has been completely eliminated from the current design.  In order to 
properly assess potential noise impacts from the project, the draft EA must evaluate the variety 
of noise abatement measures set forth in FHWA and VDOT’s own guidance, and analyze these 
measures in relation to the current design. 
 

D. The Noise Analysis Assumes Fewer Trucks Without Adequate Justification. 
 
The Preliminary Noise Analysis assumes that 3% of the vehicles using the proposed 

bypass in 2040 will be trucks, Preliminary Noise Analysis at Appendix D: “Traffic Data 
Summary,” as does the draft EA’s Traffic and Transportation Technical Report.  Traffic and 
Transportation Technical Report at Appendix D: “Environmental Traffic Data.”  This estimate is 
substantially lower than the percentage of trucks estimated not only in previous NEPA 
documents for the project but also in VDOT’s current RFP for the bypass.  The RFP predicts a 
truck traffic percentage for the 29 Bypass mainline of 9%.  Final RFP, Attachment 2.5: 
“Minimum Roadway Design Criteria Table” (Attachment 20).  Likewise, the 1990 Traffic and 
Transportation Analysis prepared for the FEIS assumed a truck percentage of 9%, see 1990 
Traffic and Transportation Analysis at 3-19, and the 1997 FDNR similarly assumed a truck 
percentage of 7% for the 29 Bypass mainline.  FDNR at 9 (Attachment 62).   

 
While VDOT may have based the 3% estimate on 2010 actual traffic counts for trucks on 

segments of Route 29 and the 250 Bypass in the vicinity of the proposed bypass,106 truck 
percentages on the bypass will likely be significantly higher. The proposed bypass is intended to 
facilitate through traffic, and VDOT’s prior estimates show that trucks make up a greater 
percentage of through traffic on Route 29 than of overall Route 29 traffic.107 
 

The draft EA fails to explain the significant drop in VDOT’s estimated percentage of 
trucks that will use the proposed bypass.  This omission is fatal to VDOT’s noise analysis. 
Trucks generate significantly greater noise than smaller automobiles, and without adequate 
justification for the lower truck estimate, the draft EA’s conclusions concerning noise impacts 
from the project are arbitrary and capricious in violation of NEPA.    

                                                        
106 See VDOT, 2010 Annual Average Daily Traffic Volume Estimates By Section of Route, Albemarle County 
Maintenance Area at 9, (Attachment 63), available at 
http://www.virginiadot.org/info/2010_traffic_data_by_jurisdiction.asp. 
107 The 1993 FEIS noted that at the time, truck traffic accounted for 7-9% of total traffic on Route 29, but accounted 
for 16% of through traffic.  FEIS at I-6.   
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VIII. VDOT HAS FAILED TO ADEQUATELY ASSESS THE AIR QUALITY 
IMPACTS OF THE BYPASS. 
 
A. The Air Quality Analysis Fails to Justify the Percentage of Truck Traffic 

Assumed. 
 
VDOT’s air quality analysis suffers from similar deficiencies as its noise analysis.  For 

example, the air quality analysis similarly assumes that trucks will comprise just 3% of future 
traffic along the proposed 29 Bypass,108 in marked contrast to the much higher percentages used 
in the RFP and previous environmental documents for the project.109  Reliable estimates of truck 
traffic are central to an adequate air quality analysis because trucks produce significantly greater 
air pollution than smaller automobiles. The draft EA’s failure to explain the significant 
discrepancy undermines the entire air quality analysis. 

 
B. The Air Quality Analysis Improperly Fails to Evaluate the Current Design. 
 
The air quality analysis also fails to evaluate the current design, thereby understating 

impacts of the southern terminus.  As noted previously, in the SEIS design, the Route 250 
Bypass shifted significantly (approximately 250 to 300 feet) to the south and farther away from 
St. Anne’s Belfield School and nearby residences.  See OCL Design Comments at 2 (Attachment 
19).  The Air Quality Report assesses the former SEIS design in its carbon monoxide (“CO”) 
hot-spot analysis and concludes that CO levels will decrease at St. Anne’s as a result of the shift 
in location of the Route 250 Bypass.  The Air Quality Report states that: “CO levels decrease 
under both the Interim/Opening Year and Design Year Build conditions when compared to the 
respective No-Build condition as a result of the realignment of the existing Route 250 bypass 
further south and away from St. Anne’s Belfield Lower School.”110  

 
However, because the current design would only slightly shift the Route 250 Bypass to 

the south, see OCL Design Comments at 2 (Attachment 19), the design would not produce the 
significant reduction in CO levels shown in the draft EA’s air quality analysis.  Moreover, the 
new design would bring the nearest roadway substantially closer to St. Anne’s and would raise it 
higher in relation to the school property than the SEIS design, likely resulting in additional air 
quality impacts in this area.  Id.  VDOT’s failure to analyze the new design is arbitrary and 
capricious.  An SEIS is necessary to carefully examine the changes in air quality impacts 
presented by this new design. 
 

                                                        
108 See Draft EA at 42; Final Air Quality Technical Report at 354 (Aug. 2012) [hereinafter Air Quality Report]. 
109 See Final RFP at Attachment 2.5 (“Minimum Roadway Design Criteria Table”) (assuming 9% trucks); 1990 
Traffic and Transportation Analysis at 3-19 (assuming 9% trucks); 1997 FDNR at 9 (assuming 7% trucks) 
(Attachment 62); see also 1993 FEIS at I-6 (stating that while trucks comprised 7-9% of Route 29 traffic at the time, 
they accounted for 16% of through traffic). 
110 Air Quality Report at 25.  For example, the highest CO concentrations along the proposed 29 Bypass route were 
recorded at a receptor near one of St. Anne’s playfields.  Air Quality Report at 23.  This receptor showed existing 
CO levels of 6.9 (1-hour) and 4.8 (8-hour) parts per million (ppm), and similar levels for future No-Build conditions.  
Id.  However, in the 2015 Interim/Opening Year Build condition, CO levels dropped substantially to 4.7 (1-hour) 
and 3.3 (8-hour) ppm.  Id.  Similarly, the 2040 Design Year Build condition showed reduced CO levels of 4.8 (1-
hour) and 3.4 (8-hour) ppm.  Id.  
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C. The Air Quality Analysis Fails to Adequately Assess Public Health Impacts. 
 
 The EA fails to take a “hard look” at the public health impacts of the proposed bypass 
project in violation of NEPA.  While the EA acknowledges that there is “new information” 
concerning the potential health effects of mobile source emissions, see EA at 30, it fails 
sufficiently to consider the public health implications of exposure to traffic-related air pollution 
from the proposed bypass, and the vulnerability of certain populations, such as children, who live 
or attend schools nearby.  To properly evaluate the project’s potential impacts, VDOT must 
prepare an SEIS that analyzes the significant new information presented in recent public health 
studies and determine the likely effect of the bypass in light of this information.    
 
 The EA attempts to minimize the potential impacts of the bypass and public concerns 
about exposure, stating that the project is “not expected to cause any violations of the NAAQS’s 
[National Ambient Air Quality Standards] primary standards established to protect human 
health.”  EA at 42.  However, the fact that a highway project is unlikely to cause violations of the 
NAAQS does not answer the question whether there may be adverse health outcomes for those 
who live or spend significant amounts of time nearby.    

 
As the EA admits, a January 2010 report prepared by the Health Effects Institute (“HEI”) 

concluded that there is “sufficient evidence” to support a causal association between traffic 
exposure and asthma exacerbations in children.111  Yet the EA fails to thoroughly evaluate the 
health impacts of the proposed bypass, which would carry a high volume of traffic in close 
proximity to six schools, in light of this significant new information.  The same HEI report also 
found that there is “suggestive evidence of a causal relationship with onset of childhood asthma, 
nonasthma respiratory symptoms, impaired lung function, total and cardiovascular mortality, and 
cardiovascular morbidity.”112  The EA tries to downplay the significance of suggestive results, 
describing them as “only” suggestive.  EA at 42.  However, the HEI report affirmed that both 
“the sufficient and suggestive evidence for these health outcomes indicates that exposures to 
traffic-related pollution are likely to be of public health concern and deserve public attention.”113  
Given this significant new information, and the serious potential public health impacts of the 
project, VDOT and FHWA must prepare an SEIS. 
 
 Moreover, the EA only discusses the HEI report, which considered public health studies 
that had been published as of October 2008.114  VDOT must recognize that a significant amount 
of public health research has taken place since October 2008, strengthening epidemiologists’ 
understanding of the association between exposure to traffic-related air pollution and health 
outcomes.115  For example, a 2010 study by McConnell et al., which followed a cohort of 2,497 
kindergarten and first-grade children who were asthma- and wheeze-free at study entry, found 

                                                        
111 See EA at 42.  See also HEALTH EFFECTS INSTITUTE, SPECIAL REPORT 17, TRAFFIC-RELATED AIR POLLUTION: A 
CRITICAL REVIEW OF THE LITERATURE ON EMISSIONS, EXPOSURE, AND HEALTH EFFECTS, at xv (Jan. 2010) 
(Attachment 64) [hereinafter HEI Report], available at http://pubs.healtheffects.org/view.php?id=334. 
112 See HEI Report at xv. 
113 Id. (emphasis added). 
114 Id. at 1-6. 
115 See, e.g., National Institutes of Health, U.S. National Library of Medicine, PubMed, available at 
http://www.ncbi.nlm.nih.gov/pubmed (database cataloguing more than 22 million citations for biomedical literature, 
including public health studies) (last visited Oct. 7, 2012). 
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that exposure to traffic-related air pollution at schools and homes may contribute to the 
development of childhood asthma.116  VDOT must supplement its analysis to evaluate the most 
recent peer-reviewed science and advances in epidemiological research, as they constitute 
significant new information and circumstances relevant to environmental concerns that bear on 
the proposed project and its impacts. 

 
In sum, given the increasingly certain risks of exposure to traffic-related air pollution, 

and the number of schoolchildren and residents who spend a substantial period of time near the 
proposed bypass route, VDOT and FHWA must prepare an SEIS to thoroughly examine the 
road’s potential public health effects before a decision is made regarding the project. 
 
IX. THE DRAFT EA INADEQUATELY ADDRESSES INDIRECT AND 

CUMULATIVE IMPACTS. 
 
NEPA requires agencies to consider both the direct and indirect impacts of a proposed 

action.  23 C.F.R. § 1502.16.  Indirect impacts are those that are caused by the action and are 
later in time or farther removed in distance, but are still reasonably foreseeable.  Id. § 1508.8(b).  
This includes “growth inducing effects and other effects related to induced changes in the pattern 
of land use, population density or growth rate.”  Id.  NEPA also requires agencies to consider 
cumulative impacts, or those that result from “the incremental impact of the action when added 
to other past, present, and reasonably foreseeable future actions.”  Id. § 1508.7.  Moreover, 
NEPA states that agencies must consider connected, cumulative, and similar actions for inclusion 
within a single environmental document, see id. § 1508.25, ensuring that such actions are not 
improperly segmented into separate environmental reviews.  

 
The draft EA fails to consider a number of key pieces of information in regards to 

potential indirect and cumulative impacts stemming from the proposed bypass project, including: 
(1) growth-inducing impacts to Greene County; (2) the northern terminus’s proposed location in 
an existing Rural Area; (3) the extent of new development north of the northern terminus; and (4) 
the MPO’s consideration of plans to extend the bypass significantly farther north in the future.  
The significant new information relating to the indirect and cumulative impacts of the bypass 
require VDOT and FHWA to prepare an SEIS. 

 
A. The Project May Cause Significant Induced Growth Impacts to Greene County. 
 

 The draft EA acknowledges that since completion of the FEIS and SEIS, substantial new 
development has occurred north of the northern terminus, between the South Fork Rivanna River 
and the Greene County line.  EA at 4, 14.  It assumes that since this development has primarily 
occurred within Albemarle County’s designated growth areas, the bypass “is not expected to 
either encourage or accelerate any changes in land use that are not already expected by 

                                                        
116 See Rob McConnell et al., Childhood Incident Asthma and Traffic-Related Air Pollution at Home and School, 
118 ENVTL. HEALTH PERSP. 1021, 1021 (July 2010) (Attachment 65), available at 
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2920902/.  The EA noted that “[a] few of the [public] comments 
have cited… a more recent 2010 study by McConnell on increased cases of asthma.”  See EA at 41.  However, the 
EA did not identify the study’s findings or provide further discussion and analysis of the study as it relates to the 
proposed bypass project, further highlighting the EA’s inadequacy.    
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Albemarle County,” and that “implementation of this project would not further affect land use 
beyond what is planned for by the County.”  Id. at 54.  However, the draft EA completely fails to 
acknowledge the potential for induced growth extending beyond Albemarle County’s northern 
border into Greene County.  Considering the commuting patterns of Greene County residents, 
this is a significant shortcoming.     

 
According to the Greene County Comprehensive Plan, 50% of Greene County workers 

already commute to jobs in Albemarle County and the City of Charlottesville.117  In its 
discussion of travel patterns, the draft EA states both that “[i]t is expected that motorists in the 
region will shift their trip paths to make use of the proposed Bypass as they seek the shortest 
time for their overall trips,” and that “changes in motorist travel paths also mean that traffic 
shifts may occur beyond the project’s immediate area.”  EA at 13-14.  Similarly, the 2003 SEIS 
acknowledged that by increasing mobility, introducing a highway may mean that “[w]orkers can 
commute greater distances in less time,” and that “[s]uch changes may induce commuters to 
build dwellings farther from their workplaces.”  SEIS at 4-68 to 4-69.  Given the high percentage 
of Greene County residents that already commute to jobs in the Charlottesville-Albemarle area, it 
seems clear that any enhanced mobility that the bypass might provide would impact land use 
patterns beyond Albemarle County’s northern border.  An SEIS is needed to assess these 
potentially significant impacts. 

 
 B. The Northern Terminus May Significantly Impact the Rural Areas. 
 
 Concerning the project’s location within Albemarle County, the draft EA states that: 
“The proposed project lies within the Development Area bordering Rural Area 1.  The Route 29 
Bypass will add interchanges only in designated Development Areas at the termini of the 
roadway.”  Id. at 56.  Similar to past environmental documents for the project, the draft EA notes 
that the proposed bypass does not have any intermediate interchanges, and assumes that future 
growth will occur within designated Development Areas in the vicinity of the southern and 
northern termini, thus giving the impression that the project will have little or no effect on the 
County’s Rural Areas.  Id. at 54.   
 

However, the draft EA fails to mention that despite its location near existing 
Development Areas, virtually the entire proposed northern terminus is, in fact, located outside of 
the Development Areas and within a portion of Rural Area 1 that runs along the South Fork 
Rivanna River and Reservoir.  See Places29 at 1-3 (Attachment 7).  New highway interchanges 
are magnets for development, and the proposed bypass would increase pressure to develop the 
last area of undeveloped land in this area bordering Route 29.  By ignoring this fact and 
summarily assuming that all new development will avoid this part of the Rural Area, the draft 
EA fails to take a “hard look” at the potential land use and growth-inducing effects of the 
project’s northern terminus, in violation of NEPA.   

 
 
 

                                                        
117 Greene County Comprehensive Plan at 58 (adopted June 8, 2010) (Attachment 66), available at 
http://www.tjpdc.org/greeneco/index.html. 
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C. The Draft EA Significantly Understates New Development Distorting the 
Assessment of Cumulative Impacts.   

 
As stated above, the draft EA acknowledges that since completion of the FEIS and SEIS, 

substantial new development has occurred to the north of the project’s proposed northern 
terminus.  EA at 4, 14.  However, nowhere in the EA does VDOT adequately convey the 
significant extent of this new development.  According to Albemarle County documents, 
approximately 3,000 residential units and 3.3 million square feet of non-residential development 
have been approved north of the northern terminus since the 2003 SEIS.118  Further, Greene 
County has recently approved another 1,100 residential units and 500,000 square feet of 
commercial development in the Route 29 corridor just across the county line.  VDOT’s failure to 
adequately analyze the full extent of this new development in the EA impermissibly distorts its 
cumulative impacts analysis.    

 
D. The Draft EA Completely Ignores the Recently Proposed Extension of the Bypass in 

Violation of NEPA. 
 
The draft EA fails to address the fact that the MPO is already considering an extension to 

the proposed bypass for inclusion in its next LRTP.119  At the MPO’s September 26, 2012 
meeting, staff presented cost estimates for seven potential roadway projects under 
consideration.120  The project list included a “Western Bypass Extension,” a $132.7 million 
project to extend the currently-proposed bypass from Rio Mills Road approximately 8.3 miles 
northward to the intersection of Dickerson Road and Route 29.121   

 
This proposed extension is connected to the bypass project.  Therefore, the impacts of the 

currently proposed bypass and the 8.3-mile extension must be examined together in a single, 
comprehensive SEIS.  The extension is reasonably foreseeable, given its active consideration by 
the MPO, and, as such, an evaluation of its potential impacts is a necessary component of the 
cumulative impacts analysis. The draft EA’s failure to even mention the extension completely 
invalidates this analysis. The extension would have far-reaching impacts on the environment and 
the community that must be examined.  VDOT’s failure thus far to assess these impacts, in 
combination with the impacts of the proposed bypass, amounts to an improper segmentation of 
the projects, in violation of NEPA. 

                                                        
118 See 29 North Development Summary (Attachment 34). 
119 See Albemarle County EA Scoping Comments (Attachment 28); see also Sean Tubbs, Western Bypass extension 
among conceptual ideas to be considered, CHARLOTTESVILLE TOMORROW, Feb. 22, 2012, (Attachment 67), 
available at http://cvilletomorrow.typepad.com/charlottesville_tomorrow_/2012/02/western-bypass-extension.html. 
120 MPO Staff memorandum to MPO Policy Board entitled “LRTP: Road Project Cost Estimates” (Sept. 19, 2012), 
(Attachment 33), available at http://www.tjpdc.org//agendas_and_minutes/mpoPoli/age_mpoPoli_12_09_26.asp. 
121 MPO Cost Estimate, “Western Bypass Extension” (presented at September 26, 2012 MPO meeting) (Attachment 
33), available at http://www.tjpdc.org//agendas_and_minutes/mpoPoli/age_mpoPoli_12_09_26.asp; see also Sean 
Tubbs, More details emerge on future transportation projects, CHARLOTTESVILLE TOMORROW, Sept. 27, 2012 
(Attachment 68), available at http://www.cvilletomorrow.org/news/article/13041-bypass-extension-details/. 




