






















because of the passage of the Coal Ash Management Act (“CAMA”).6  CAMA is explicit that it 

does not preempt the state and federal water protection laws at issue in the Superior Court 

injunction cases.  The Superior Court rejected DEQ’s position and entered an order for discovery 

in the Superior Court injunction cases in May 2015.7   

38. After the conservation groups deposed two DEQ employees in July 2015, Duke 

Energy moved for a protective order, and DEQ moved to stay the Superior Court injunction 

cases altogether.  The Superior Court denied the motions to stay and for protective order at a 

hearing before the Honorable Paul Ridgeway on September 14, 2015.   

39. Neither Duke Energy nor DEQ apprised the Superior Court, much less the 

Petitioners who are parties to those cases, of their efforts to settle injunctive claims pending in 

Superior Court through the administrative penalty action.   
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40. While letting the state Superior Court cases for injunctive relief to arrest 

contamination languish, DEQ sent to Duke Energy Progress an “Assessment of Penalties” on 

March 10, 2015, for the Sutton facility.  A copy is attached as Exhibit 5.   

41. DEQ cites N.C. Gen. Stat. § 143-215.6A as the basis for the penalty, which 

authorizes DEQ to directly issue the penalty without court action.  Section (d) of the same 

section authorizes a contested case petition to challenge imposition of a civil penalty.  A 

contested case is commenced by filing a petition with OAH pursuant to N.C. Gen. Stat. § 150B-

23(a) of the Administrative Procedure Act. 

6 See Joint Case Management Report at 4-6 (April 17, 2015). 

7 See May 29, 2015, Final Case Management Order (Mecklenburg, 13-CVS-14661; Wake, 13-CVS-11032). 
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